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DISTRICT  OF  NEW-YORK,  as, 

PE  TT  REMEMBERED,  that  on  the  fifth  day  of  February,  u> 
tlie  thirty-seventh  year  of  the  liuiepetidence  '>f  the  United  States  ot 
America,  Isaac  Rii,ey,  of  the  said  district,  hath  deposited  in  this, 
office  the  title  of  a  book,  the  right  whereof  he  claims  as  proprietor,  in 
the  words  following,  to  wit: 

"  Reports  off'ases  argued  and  adjudged  in  the  Supreme  Court  of 
"the  United  States,  in  Fel)ruary  term,  1801)  Vol.  V  bv  Wiiiiam 
"Chanch,  Chief  Judge  of  the  Ciicuit  Court  of  the  Distiict  of  Co- 
"lumbia.     Potius  ignoratio  juris  litigiosa  est,  quam  siientia. 

"  Cic  de  legibus,  dial    i. 

Iv  CONFORMITY  to  the  act  of  Congress  of  the  United  States,  en- 
tilled,  "An  act  for  the  encouragement  of  learning,  by  securing  the 
"  copies  of  maps,  charts  and  bonks,  to  the  authors  and  proprittors  of 
"  such  copies,  during  the  times  therein  mentioned  ;"  and  also  to  an 
act,  entitled,  "' \n  act,  supplementary  to  an  act,  entitled,  an  act  for 
"  the  encouragement  of  learning,  by  securing  the  copies  of  maps, 
"  charts  and  books,  to  the  authors  and  proprietors  of  such  copies,  du- 
«  ring  the  times  therein  mentioned,  and  extending  the  benefits  thereof 
«to  the  arts  of  designing,  engraving  and  etching  historical  and  other 

"  CHARLES    CLINTON, 

Clerk  of  the  District  of  N»:w-York. 
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Page  10     liue  2",  for  "  of  ground"  read    or  ground. 

12  16,  for  "Aw  counsel"  read  the  Ijlaintiff' s  CQuaseX. 

113  '24,  for  "  decisions  "  read  ^/(?cmoM. 

137    last  line  for,  '     '7'.i9,"read  1779 

139     line   37,  for  "  iviis  unnecessary"  read  es  unnecessary. 

170  19,  for  "  the  descrii>tion''  read  one  description. 

1S3  15,  for  "  flethucii"    read  ofFt'nce. 

191  9,  after  the  opinion  f>f  the  court,  in  the  case  n{T/ie 

.Marine  hisurance  Company  of  .llexantlHa  v  Young,  in- 
sert the  following  opinion  of  Judge  Johnson,  which  was 
mislaid  and  omitted  to  be  inserted  in    its  proper   place. 

Johnson,  J  "My  object  in  expressing;  my  ojiinion  in 
*'this  case,  is  to  avoid  having  an  ambiguous  decision  liere- 
"  aft<;r  imputed  to  me,  or  an  opinion  which  I  would  not 
"  wish   to  be  understood   to  have   given. 

"  I  decide  against  the  appellant  on  the  first  point,  because 
"  an  examination  of  a  witness,  t.iken  under  commission, 
"  cannot  possibly  be  considered  written  evidence,  as  the 
"  counsel  have  contended  it  is;  nor  is  the  meaning  of 
"a  witness,  words  for  the  court  to  determine;  but  strictly 
*•  within  the  province  of  the  jury. 

"  I  decide  against  the  appellant  on  the  second  ground,  be- 
"  cause  1  am  of  opinion  that  no  appeal  lies  to  this  court 
"  from  the  decision  of  a  circuit  court  on  a  motion  for  a 
"  new  trial."  » 

230  line    16,  for  "  northern"  read  sonthern. 

240  10,  for  "  preserved"  read  presumed. 

248  4,  for  "  principal"  read  principle. 

2S9  4,  for  "  Rodford,  read  Radford. 

395  21,  read  "  members"  must  "  concur." 

344  21,  of  margin,   between"  is"  and  "o/""   insert  OJ<f. 
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THE  UNITED  STATES  v.  WEEKS.  ^'st^te7* 

V. 

Weeks. 


THE  writ  of  error  in  this  case  was  dismissed  by  A  writ  of  error 
the  assent  of  the  attorney-general,  it  having  been  recti^from  the 
issued  from  this  court  directly  to  the  District  Court  supreme  court 
for  Mai^  District;  whereas  by  the  10?^  sect,  of  the  °J''['^^^^^f^\^J^^ 
judiciary  act  of  1789,  vol.  1.  p.  55.  writs  of  er- comtofthedia- 
ror  lie  from  decisions  in  that  court  to  the  circuit  |^'""^  ,°'''^'}^"^ 
court  of  Massachusetts  in  the  same  manner  as  from  ter  has  all  the 
other  district  courts  to  their  respective  circuit  ofisifal  juris- 
courts  ;  notwithstanding  that  the  district  court  of  eu'Jt'°onris'''*^ 
Main  has  all  the  original  jurisdiction  of  a  circuit 
court. 


CHARLES   ALEXANDER  v.  THE  MAYOR  AND 
COMMONALTY  OF  ALEXANDRIA. 


ERROR  to  the  circuit  court  of  the  district  of  Co-  T^e  corpora- 
lumbia,  sitting  at  Alexandria,  to  reverse  a  judgment  ^iri"  has  power 
of  that  court  rendered  against  the  plaintiff  in  to  tax  the  lots 
error  on  motion^  for  taxes  due  to  the  defendant  in  .ire'sWents?' 
error  for  paving  the  streets  in  Alexandria.  it  is  not  nece's- 
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Alexander       A  bill  of  exceptions  stated  that  the  plaintiff  below 
Mayo^r   ^c    pi'oduced    and  read   to   the  court  the    following  acts 
-  _f-     Uttw    °^  '^^  general  assembly  of  Virginia,  viz.  "  An  act 
sary   that  the  ^^^  incorporating   the   town  of    Alexandria  in    the 
lots  should  be  county  of  Fairfax,  and  the  town  of  Winchester  in  the 
Those  laxes  courtty   of    Frederick,"  passed   October  4th,  1779, 
cannot  be  re-  by  which  it  is   enacted  that  "  The  mayor,  recorder, 
i;>Ji!"iinlessTii  ^l^l^^nLien  and  common  counqilmen  shall  have  power 
the  case  of  a  to  erect  and   repair  work-houses,  houses  of  correc- 
lanT  who'h"!  ^^°"'  ^"^^  prisons  and  other  ptiblic  buildings  for  the 
no  'other pro-  benefit  of  the  said  town;  and  to  make  by-laws   and 
perty  m     tlie  ordinances  for  the  regulation  and  good  government 
of  the  said  town,"  not  repugnant,  &c.  ("•  and  to  as- 
sess the  inhabitcmts  for  the  charge  of  repairing  the 
streets  and  highways,)  to  be  observed  and  perform- 
ed by  all  manner  of  persons  residing  within  the  same, 
under  reasonable  penalties  and  forfeitures,  to  be  levi- 
ed by  distress  and  sale  of  the  goods  of  the  offenders 
for  the  public  benefit  of  the  said  tov/n." 

Also  the  act  of  1 7S6,  "  To  extend  the  limits  of  the 
town  of  Alexandria,"  by  which  it  is  enacted  that  the 
limits  of  that  town  "  shall  extend  to  and  include  as 
well  the  lots  formerly  composing  the  said  town  as 
those  adjoining  thereto  which  have  been  and  are  im- 
proved." 

Also  the  act  of  December  16th,  1 796, "  Concerning 
thetownof  Alexandria,"  by  which  it  is  enacted  "That 
it  shall  and  may  be  lawful  for  the  mayor  and  com- 
monalty of  the  town  of  Alexandria  to  recover  of 
jmd  from  all  and  every  person  or  persons  holding 
land  within  the  limits  of  the  said  town,  and  xvIiq 
.have  no  other  proper ty  -within  the  said  toron  on  -which 
the  taxes  or  assessments  imposed  on  such  property  for 
paving-  the  streets  therein  can  be  levied^  the  amount 
of  such  taxes  or  assessments  by  motion  in  the  court 
of  the  county  or  corporation  where  such  person  or 
persons  reside  ;  provided  that  such'  person  or  per- 
sons have  ten  days'  previous  notice  of  such  motion, 
and  the  amount  of  the  taxes  or  assessments  due  from 
him,  her  or  them.  And  provided  also  that  nothing 
herein  contained  shall  be  so  construed  as  to  empow- 
er the  court  to  give  judgmerit  against  any  person  or 
persons  residing  out  of  the  limits  of  the  corporation 


FEBRUARY,  1809.  3 

of  Alexandria,  and  owning  ground  therein,  having  Alexander 
no   house  on   it,  where  the    service  (to  compensate  t^j^yo^'    ha 
which  the  tax  or  assessment  has  been  or  may  be  im-  v^,^-^^^^.^^' 
posed)  has  been  or  may   be  performed   before    the 
last  day  of  February,  1797  ;  but  for  the  collection  of 
such  taxes,  the  same  means  may  be  used  which  would 
have  been   lawful   before  the  passage  of  this  act." 

Also  the  act  of  13th  of  December,  1796,"  Add- 
ing to  the  town  of  Alexandria  certain  lots  conti- 
guous thereto,  and  for  other  purposes  therein  men* 
tioned,"  the  preamble  of  which  recites,  that "  Where- 
as several  additions  of  lots  contiguous  to  the  town 
of  Alexandria  have  been  laid  off  by  the  propinetors 
of  the  land,  in  lots  of  half  an  acre  each,  extending 
to  the  north,  to  a  range  of  lots  upon  the  north  side 
of  a  street  called  Montgomery  ;  upon  the  south,  to 
the  line  of  the  district  of  Columbia  ;  upon  the  west, 
to  a  range  of  lots  upon  the  west  side  of  West  street ; 
and  upon  the  east,  to  the  river  Potomac ;  that  many 
of  the  lots  in  these  additions  have  already  been  built 
upon,  and  many  more  will  soon  be  improved ;    and  ^ 

whereas  it  has  been  represented  to  the  general  as- 
sembly that  the  inhabitants,  residing  on  the  said  lots, 
are  not  subject  to  the  regulations  made  and  esta- 
blished for  the  orderly  government  of  the  town,  and 
for  the  preservation  of  the  health  of  the  inhabitants, 
by  the  prevention  and  removal  of  nuisances,  upon 
which  their  prosperity  and  well  being  do  very  much 
depend," 

Be  it  therefore  enacted^  that  each  and  every  lot  or  part 
of  a  lot  within  the  limits  aforesaid,  on  which  at  this 
time  is  built  a  dwelling-house  of  at  least  sixteen  feet 
square,  or  equal  thereto  in  size,  with  a  brick  or  stone 
chimney,  and  that  each  and  every  lot  within  said 
limits  which  shall  hereafter  be  built  upon,  shall  be 
incorporated  with  the  said  town  of  Alexandria,  and 
be  considered  as  part  thereof." 

,  Also  an  act  "  Extending  the  jurisdiction  of  the 
mayor  and  commonalty  of  the  town  of  Alexan- 
dria, and  for  other  purposes,"  the  preamble  where- 
of recites,  that  "  Whereas  by  an  .act  of  assembly 
passed  in  the  year  1796,  entitled,  an  act  adding 
to  the  town  of  Alexandria  certain  lots  contiguous 
t-hci-etOy    and  for    other   purpsses    therein   mention- 
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Alexakdeji  ed^  it  is  enacted  that  certain  improved  lots,  and 
ilAYOR  kc  ^  others  as  they  become  so  improved,  within 
y^r-^^^ti^  the  bounds  in  the  said  act  mentioned,  be  added 
to,  and  made  part  of,  the  said  town  of  Alexan- 
dria, thereby  leaving  out  of  the  jurisdiction  of  the 
mayor  and  commonalty  of  the  said  town,  the  unim- 
proved lots  within  the  limits  aforesaid,  as  long  as 
they  shall  so  remain  unimproved  j  by  which  means 
the  prosperity  of  the  said  town  is  in  a  great  degree 
prevented, 

Sect.  1,  '"'■  Be  it  therefore  enacted^  That  the  un- 
improved lots  within  the  limits  aforesaid  shall  be 
and  are  hereby  incorporated  with  and  considered  as 
a  part  of  the  said  town  of  Alexandria,  and  subject 
to  the  same  regulations  as  the  other  parts  thereof. 

Sect.  2.  "  The  mayor  and  commonalty  of  the 
said  town  are  hereby  authorized  and  empowered, 
\vhenever  they  may  deem  it  proper,  to  open,  extend, 
regulate,  pave  and  improve  the  streets  of  the  said 
town  ;  provided^  however^  that  they  shall  make  to 
every  person  or  persons  injured  by  the  extension  of 
any  of  the  said  streets,  such  compensation,  out  of 
the  funds  of  the  corporation,  as  to  the  said  mayor 
and  commonalty  shall  appear  to  be  just." 

The  plaintiffs  produced  also  the  necessary  by-laws 
and  documents  to  show  the  regularity  and  amount  of 
the  assessment. 

On  the  part  of  the  defendant  it  was  proved  that 
he  never  was  an  inhabitant  of  the  town  of  Alexan- 
dria— that  the  property  assessed  was  not  within  the 
original  limits  of  the  town,  but  lies  within  the  limits 
described  by  the  act  "  Adding  to  the  town  of  Alex- 
andria certain  lots  contiguous  thereto,  and  for  other 
purposes." 

It  was  not  proved  that  the  defendant  had  ever 
laid  off  any  part  of  the  property  into  lots  of  half  an 
acre  each,  or  in  any  other  manner,  or  that  he  had 
ever  built  any  dwelling-house  thereon.  But  it  was 
proved  that  always  after  the  assessment  the  defend- 
'int  had  personal  property  within  the  toxvtij  on  which 
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the  assessments  could  have  been  levied;   (but  it  did  Alexander 
not  apptar  that  the  personal  property  had  been  on  », .     ^•, 
any  ot  the  lots  assessed ;)  and  that  the  serjeant  ol     <^r>i'>^^ 
the  town  informed  the  mayor  and  common  council, 
that  he  could  make  distress  on  the  defendant's  per- 
sonal property  in  the  town  of  Alexandria,  for  the 
assessments. 

The  property  assessed  was  part  of  a  tract  of  land 
which  the  defendant  holds  in  the  neighbourhood  of 
the  town.  The  commissioner  of  the  streets  of  the 
town  had  been  directed  by  the  mayor  to  make  a  plan 
of  the  town,  and  had  applied  to  the  defendant  to 
know  whether  he  did  not  wish  to  have  the  plan  ex- 
tended on  his  land  which  lay  adjoining  the  town  on 
the  north,  to  which  the  defendant  replied  that  he 
wished  to  have  four  streets  and  four  ranges  of  squares 
laid  off  through  his  land;  and  being  requested  to  name 
the  streets,  he  called  them  Pendleton,  Wythe,  Ma- 
dison and  Montgomery,  by  which  names  they  were 
designated  on  the  plan  ;  and  the  defendant  had  sold 
or  let  lots  agreeably  to  the  plan,  and  designated  as 
bounded  by  those  streets.  Some  of  those  streets 
were  actually  laid  out,  and  the  corners  designated 
by  stakes  and  stones  at  the  request  of  individuals.  , 

On  the  plan  the  defendant  did  not  designate  any 
smaller  quantity  of  ground  than  regular  squares  of 
two  acres  each,  agreeably  to  the  manner  in  which 
the  town  was  laid  off  by  the  act  for  establishing  the 
same. 

The  property  assessed  laid  within  the  four  new 
ranges  of  squares  above  mentioned,  and  the  defend- 
ant had  by  several  deeds  sold  and  conveyed  several 
squares  and  parcels  of  land  less  than  two  acres 
within  those  four  ranges  of  squares. 

C,  Shnms^  for  plaintiff  in  error,  contended,  lst> 
That  the  land  was  not  liable  to  be  taxed  until  it  was 
laid  off  into  half-acre  lots,  and  that  it  had  never 
been  so  laid  off,  although  it  had  been  laid  off  into 
two  acre  squares. 

2d.  That  the  corporation  had  power-  to  Assess  .???•• 
habitants  only  ;  and. 
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Alexander       3d.  That  there  cannot   be  a  judgment  upon   mo- 
Mayor,  ice.  ^'O",  because  there  was  always  personal  property  of 
x.g^-v's-/     Mr.  Alexander  in  the  town  which  might  have  been 
distrained  for  the  taxes. 

Szvann,  contra. 

The  corporation  has  power  to  make  all  by-laws 
for  the  good  government  of  the  town,  and  not  re- 
pugnant to  the  general  laws  of  the  state.  This  in- 
cluded the  power  to  order  and  provide  for  the  pave- 
ment of  the  streets,  and  to  raise  taxes  for  that  pur- 
pose, by  assess  :nents  on  the  persons  and  property 
within  the  tovv  n. 

The  acts  of  the  13th  and  16th  December,  1/96, 
clearly  recognise  the  power  to  tax  the  property  of 
non-residents. 

It  was  unnecessary  to  lay  out  the  half-acre  lots. 
The  squ:\res  were  regularly  divided  into  four  lots 
each  by  ideal  lines. 

The  mode  of  collecting  the  taxes  by  distress  and 
sale  of  personal  property,  was  only  a  cumulative 
remedy.  The  corporation  was  not  bound  to  resort 
to  it.  It  was  a  more  severe  and  harsh  manner  ol 
Tjroceeding  than  that  by  notice  and  motion,  espe- 
ciallv  as  the  principal  object  of  both  parties  was  to 
trv  the  right  of  the  corporation  to  tax  tiie  property. 

February  8. 

]Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court,   as  follows,  viz. 

In  the  proceedings  in  this  cause  two  errors  are 
assigned  by  the  plaintiff. 

1st.  That  the  corporation  had  no  power  to  assess 
the   tax  for  which  the  judgment  was  rendered. 

2d.  That  the  judgment  is  irregular,  because  ren- 
dered on  motion. 
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Both  these  points  are  to  be  decided  by  the  several  Alexan-deb 
acts  of  the  legislature  of  Virginia  respecting  the  ^^,^^0^'  &c* 
town  of  Alexandria.  v.^-v^ 

In  support  of  the  first  it  is  contended, 

1st.  That  the  corporation  has  no  power  to  tax 
property  not  belonging  to  an  inhabitant  of  the  town  ; 
and  Charles  Alexander  was  not  an  inhabitant. 

2d.  That  the  property,  on  which  this  tax  was 
assessed,  was  not  within  the  corporation. 

The  words  of  the  act  of  1779,  which  is  the  first 
act  shown  to  the  court  that  confers  the  power  of 
taxation,  are  these  "  The  mayor,  recorder,  aldermen 
and  common  councilmen  shall  have  power  to  erect 
and  repair  work-houses,  houses  of  correction  and 
prisons,  or  other  public  buildings,  for  the  benefit  of  the 
said  town  ;  and  to  make  by-laws  and  ordinances  for 
the  regulation  and  good  government  of  the  said  town  ; 
provided  such  by-laws  or  ordinances  shall  not  be  re- 
pugnant to,  or  inconsistent  with,  the  laws  and  consti- 
tution of  this  commonwealth,  and  to  assess  the  in- 
habitants for  the  charge  of  repairing  the  streets  and 
highways." 

For  the  plaintiff  it  is  contended  that  the  power  of 
taxation,  here  given,  is,  in  terms,  confined  to  as- 
sessments made  on  the  inhabitants.  On  the  part  of 
the  defendants  it  is  urged  that  the  express  power  to 
assess  the  inhabitants  is  for  the  sole  purpose  of  im- 
proving their  streets,  and  that  an  express  power  is 
also  given  to  make  expensive  establishments,  the 
means  of  erecting  which  could  be  furnished  only  by 
taxes  ;  that  the  power  to  make  bv-laws  must  there- 
fore necessarily  be  construed  to  involve  the  power 
of  taxing,  at  least  for  these  objects. 

Without  deciding  this  question  as  depending 
merely  on  the  original  law,  it  is  to  be  observed  that 
acts  in  pari  materia  are  to  be  construed  together 
as  forming  one  act.  If  in  a  subsequent  clause  of 
the  same  act  provisions  are  introduced,  which  show 
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Alexawdeu  the  sense  in  which  the  legislature  employed  doubtful 

^'  t      phrases  previously  used,  that  sense  is  to  be  adopted 
Mayor,  nc.    ;  ^    .  ^  '  ^,  ,        i.„ 

^^^>,^'^,^^     m   construing    those    phrases.     Consequently,    it  a 

subsequent  act  on  the  same  subject  affords  complete 
demonstration  of  the  legislative  sense  of  its  own  lan- 
guage, the  rule  which  has  been  stated,  requiring 
that  the  subsequent  should  be  incorporated  into  the 
foregoing  act,  is  a  direction  to  courts  in  expounding 
the  provisions  of  the  law. 

The  act  of  the  16th  of  December,  1796,  contains 
this  clause :  "  It  shall  and  may  be  lawful  for  the 
mayor  and  commonalty  of  the  town  of  Alexandria 
to  recover,  of  and  from  all  and  every  person  or 
persons  holding"  land  within  the  limits  of  the  said 
town,  and  who  have  no  other  property  within  the 
said  town  on  which  the  taxes  or  assessments  impo- 
sed on  such  property  for  paving  the  streets  therein 
can  be  levied,  the  amount  of  such  taxes  or  assess- 
ments, by  motion  in  the  court  of  the  county  or  cor- 
poration where  such  person  or  persons  reside." 

This  clause  most  obviously  contemplates  a  full 
right  to  assess  taxes  on  property  lying  within  the 
town  and  belonging  to  non-residents;  for  it  gives  a 
right  to  recover  such  assessment  in  the  court  of  any 
county  or  corporation  in  which  the  owner  of  such 
property  may  reside.  It  is  either  a  legislative  ex- 
position of  a  power  formerly  granted,  or  the  grant 
of  a  new  power. 

If  the  words  of  the  enacting  clause  could  admit 
of  doubt,  the  proviso  would  remove  that  doubt.  It 
is  that  the  clause  Avhich  has  been  recited  should  not 
*'  be  so  construed  as  to  empower  the  court  to  give 
judgment  against  any  person  or  persons,  residing 
out  of  the  limits  of  the  corporation  of  Alexandria, 
and  owning  ground  therein,  having  no  house  on  it, 
where  the  service,  to  compensate  which  the  tax  or 
assessment  has  been  or  may  be  imposed,  has  been  or 
inay  be  performed  before  the  last  day  of  February, 
1797;  but  for  the  collection  of  such  tax  the  same 
means  may  be  used  which  would  have  been  lawful 
before  the  passage  of  this  act." 
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This  proviso  shows,  as  clearly  as  words  can  show,  Alexander. 
the  sense  of  the  legislature  in  favour  of  taxing  the  mayor,  &c. 
land  of  non-residents. 

The  same  act  appears  to  the  court  to  remove  any 
doubt,  \vhich  might  otherwise  exist,  respecting  the 
second  branch  of  this  question. 

Upon  a  critical  examination  of  the  act  of  the  13th 
of  December,  1796,  the  court  would  feel  much  diffi- 
culty in  declaring  that  it  comprehended  in  the  cor- 
poration of  Alexandria  only  that  ground  which  was 
actually  divided  into  half-acre  lots,  and  the  court 
would  be  the  less  inclined  to  take  this  distinction,  be- 
cause no  inducement  for  making  it  is  to  be  found  in 
the  nature  of  the  thing,  or  could  have  existed  with 
the  legislature. 

The  preamble  states  the  lots,  represented  as  con- 
tiguous to  the  town  of  Alexandria,  to  have  been 
laid  off  by  the  proprietors,  in  lots  of  half  an  acre 
each,  within  certain  limits  which  are  described  by 
the  law.  The  enacting  clause  drops  the  quantity  of 
which  a  lot  is  to  consist,  and  declares  that  every  lot, 
or  part  of  a  lot,  within  the  limits  described,  which 
had  been  or  should  be  improved,  should  be  made 
part  of  the  town  of  Alexandria.  The  act  of  1798 
annexes  to  the  town  all  the  unimproved  lots  within 
those  limits.  The  case  finds  that  the  property  on 
which  the  tax  for  which  the  judgment  is  rendered 
was  imposed,  is  within  those  limits,  and  was  laid  off 
as  part  of  the  town  in  squares  of  two  acres,  but 
these  squares  were  not  actually  subdivided  into  half- 
acre  lots. 

The  term  half-acre  used  in  the  preamble  of  the 
act  of  1796  is  a  description  of  a  circumstance  pro- 
bably contained  in  the  representation  on  which  the 
law  was  founded.  But  it  is  impossible  to  consider 
that  part  of  the  representation  as  material  to  the  law. 
If  the  squares  were  regularly  laid  out,  the  subdivi- 
sions of  those  squares  were  unimportant,  for  that 
subdivision  would  always  depend  on  the  caprice  oF 
purchasers  and  sellers.  Lots  and  parts  of  lots  might 
Vol.  V.  B 
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Alemaxder  be  separated,  or  annexed  to  each  other,  atwill.  The 
Mayor  Sec.  enacting  clause,  therefore,  of  the  first  act,  compre- 
^'^^^^."-^  hends  every  lot,  or  part  of  a  lot,  within  the  descri- 
bed limits,  which  had  been  or  should  be  improved  ; 
and  the  enacting  clause  of  the  act  of  1798  compre- 
hends every  lot  within  those  limits.  That  a  square 
comprehended  in  those  limits,  laid  off  as  part  of  the 
town,  and  containing  precisely  four  half-acre  lots, 
should  be  considered  as  excluded  from  the  town,  and 
not  liable  to  taxation  for  the  improvement  of  the 
streets,  for  the  single  reason  that  the  proprietor  had 
not  marked  thereon  the  lines  of  subdivision,  would 
not  be  readily  conceded. 

But  if  a  doubt  respecting  the  sense  of  the  legisla- 
ture could  otherwise  be  entertained,  that  doubt  is  re- 
moved by  the  act  of  the  16th  of  December,  1796, 
already  recited,  which  particularly  respects  the 
power  of  taxation,  and  gives  the  remedy  by  motion. 

That  act  drops  the  term  "  lot,"  and  uses  the  term 
"  land."  It  authorizes  the  corporation  to  recover 
by  motion  against  any  person  "  holding  land  within 
the  ihnits  of  the  town"  ''•  the  taxes  or  assessments 
imposed  thereon."  The  proviso,  which  has  been 
also  recited,  uses  the  term  '■'■  ground,"  and  considers 
\3very  person  owning-  ground  within  those  limits  as 
liable  to  be  taxed.  The  3d  section  of  the  same  act 
declares,  "  that  when  the  proprietor  of  any  lot  of 
ground  within  the  said  town  shall  fail  to  fill  up  any 
pond  of  water,  or  remove  any  nuisance,"  as  directed 
by  the  corporation,  the  mayor  and  commonalty  may 
exercise  corporate  powers  in  the  case.  If  the  squares 
in  question  do  not  consist  of  lots,  because  the  subdi- 
visions have  not  been  actually  marked,  yet  they  con- 
sist of  land^  they  consist  o£  ground,  and  being  with- 
in the  limits  of  the  town,  they  are,  in  the  opinion  oi 
the  court,  within  the  corporation,  and  subject  to  tax- 
ation. 

But  the  remedy  in  the  actual  case  is  not  by  mo- 
tion. The  act  affording  this  remedy  gives  it  only  in 
a  specified  case.  It  is  given  only  in  the  case  ol  "  a 
person  or  persons  holding  land  within  the  limits  of 
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the  said  town,  and  who  have  no  other  property  with-  Alexander 
in  the  said  town."     This  is  not,  as  has  been  said,  a  »,      ^     , 

,.  •  1  rr-  r      1  •  i  •  MAYOR,     KC. 

direction  to  the  ofticer  oi  the  corporation,  but  is  a  .^^^  , 

description  of  the  precise  case  in  which  alone  the 
remedy  by  motion  is  allowed.  It  being  found  that 
Charles  Alexander  had  property  in  the  town  from 
which  the  officer  could  have  levied  the  tax  assessed 
on  him,  a  motion  for  that  tax  was  not  sustainable. 
If  the  corporation  did  not  choose  to  risk  levying  the 
tax  by  seizure,  they  might  have  instituted  a  suit  to 
determine  their  right. 

This  court  is  unanimously  of  opinion,  that  the  cir- 
cuit court  erred  in  giving  judgment  for  the  plaintiff 
on  motion^  and  therefore  directs  that  the  said  judg- 
ment be  reversed  and  annulled. 


HENDERSON  v.  MOORE. 


ERROR  to  the  circuit  court  of  the  district  of  The  refusal  oT 


Columbia.  1^^  ^o  „,,^„t  ^ 


the  court  he- 
low  to  o;rant  a 
new  trial  is  not 


-  .  -  Upon  the  plea 

a  bond,  for  500  dollars,  dated  in  1781,  the  defend-  of  payment  to 
ant  offered  evidence  to  prove  that  in  the  year  1797  ^"jjt^'u'on  "(! 
the  plaintiff  acknowledged  that  he  had  received  of  bond  condi- 
the  money  of  the  defendant  to  the  amount  of  about  t'f'ed  lo  P^r 
1,000  dollars,  of  one  Willoughby  Tibbs,  out  of  the  jdence  may  be 
amount  of  a  decree  which  the  defendant  had  ob-  received  of  the 
tained  against  him  for  3,000  dollars,  and  that  the  ^mK""  °um 
money  which  he  so  received  was  in  full  of  all  his  wiiii  an  ac- 
claims against  the  defendant,  the  plaintiff  having  by  ull^Eftiff 
paid  for  the  defendant  several  sums  of  money.  There  that  it  was  in 
was  no  settlement  made,  nor  any  receipt  given.  |^!^,jjf.  ""nd^ 
*'  Whereupon  the  plaintiff  prayed  the  court  to  in-  from  such  evi- 
struct  the  jury,  that  if  from  the  evidence  tht- y  should  coniT'dictec""' 
be  satisfied  that  the  bond  had  not  been  fully  paid  the  jury  m^iy 
off,  no  declaration  of  the  plaintiffs  '  that  his  claims  .and  ouitht  to 
against  the  defendant  were  all  satisfied''  would  be  a  of  \hc*^v■hole. 
bar  to  his  recoverv  in  this  action  ;  which  instruction  ^ 
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Henderson  the  court  refused  to  give   as  prayed,   but  directed 
■M^^'  the  jury  that  if  they  should  be  satisfied  by  the  evi- 

MOORE.  i**!  iiri  •!  -11 

'^^i,-  -^_^  dence,  that  the  deiendant,  in  the  year  179/,  paid  the 
plaintiff  a  sum  of  money  less  than  the  amount  men- 
tioned in  the  condition  of  the  bond,  which  the 
plaintiff  at  that  time  acknowledged  to  be  in  full  sa- 
tisfaction of  all  his  claims  against  the  defendant, 
such  payment  and  such  acknowledgment,  are  com- 
petent evidence  upon  the  plea  of  payment,  and  that 
.the  jury  may  and  ought  to  presume  therefrom  that 
the  whole  sum  mentioned  in  the  condition  of  the 
said  bond  has  been  paid  to  the  plaintiff,  unless  such 
presumption  be  repelled  by  other  evidence  in  the 
cause ;  to  which  refusal  and  instruction  the  plaintiff 
excepted." 

The  verdict  being  for  the  defendant,  his  counsel 
moved  the  court  for  a  new  trial,  and  grounded  his 
motion  upon  sundry  affidavits  tending  to  prove  that 
the  whole  amount  of  the  bond  remained  due  to  the 
plaintiff,  and  that  he  was  surprised  by  unexpected 
testimony  at  the  trial.  But  the  court  refused  to 
grant  a  new  trial. 

Two  errors  were  assigned. 

1.  That  the  court  below  refused  a  new  trial. 

2.  That  the  court  ought  to  have  given  the  instruc- 
tion to  the  jury  as  prayed  by  the  plaintiff;  and  ought 
not  to  have  given  the  direction  which  they  did. 

Marshall,  Ch.  J.  said  that  this  court  had  de- 
cided at  the  last  term,  that  a  refusal  by  the  court 
below  to  grant  a  ncAV  trial  was  not  error. 

The  case  being  submitted  upon  the  other  point, 
without  argument, 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court, 

That  there  was  no  error  in  the  opinion  of  the 
court  below.     A  part  of  the  money  due  on  the  bond 
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might  have  been  paid  before;  and  such  an  acknow-  Henderson 
ledgment,  upon  receipt  of  a  sum  smaller  than  the     „  ^'^^ 
amount  of  the  condition  of  the  bond,  was  good  evi-    v,^»v^*' 
dence  upon  the  plea  of  payment. 

Judgment  affirmed  with  costs. 


COOKE  AND  OTHERS  v.   WOODROW. 


ERROR  to  the  circuit  court  of  the  district  of  In  an  action  of 
Columbia,  in  an  action  of  trover  brought  by  the  judgment  ^he- 
plaintifFs  in  error  for  sundry  household  goods.  low  be  in  fa- 

vour of  the  o- 
riginal  defend- 

A  bill  of  exceptions  stated  that  the  plamtifts  on  ant,  the  value 
the  trial  produced  in  evidence  to  support  their  title  ?^  dbpute*"^'^ 
to  the  goods,  a  certain  paper  writing  signed  by  one  on  the  writ  of 
Tohn  Withers,  to  which  one  Tohn  Pierson  had  sub-  ^^"^^^  '»    the 

''.,,,.  .''  irvi  1  supreme  court 

scribed  his   name   as   a  witness,  and   ottered  parol  of  the  United 
evidence  to  prove  that  the  subscribing  witness  '""  had  States,  is  the 
upwards  of  a  year  ago  left  the  district  of  Columbia,  damages"?n  the 
9nd  that  before  he  left  the  said  district  he  declared  declaration, 
that  he  should  go  to  the  northward,  that  is  to  say,  ^^^  "^bl^Tsld 
to   Philadelphia  or  New- York,  and   said  he  had  a  to  obtain   the 
wife  in  New- York.     That  the  said  subscribing  wit-  [hfsXcribing 
ness  went  from  the  said  district  to  Norfolk,  and  that  witness. 
when  he  got  there  he  declared  that  he  should  go  on  J^,  ^j'^ ''""'^'  ^^ 
further  to  the  south,  but  where  was  not  known,  and  j,iace     where 
that  he  has  not  been  heard  of  by  the  witness  for  the  the  witness  was 
last  twelve  months.  It  appeared  that  a  subpoena  had  ^,^^^  he'^cannot 
been  issued  in  this   case,  for  the    said  subscribing  l>e  found,  evi- 
witness,  directed  to  the  marshal  of  the  district  of  hljn^^wrking"* 
Columbia,  but  he  could  not  be  found  in  the  said  dis-  may  be  admit- 
trict  by  the  said  marshal.     The  plaintiff  then  offer-  ^^^' 
ed  to  prove  the  hand-writing  of  the  subscribing  wit- 
ness and  of  the  said  John  Withers  to  the  said  wri- 
ting, but  the  court  refused  to  permit  the    plaintiffs 
to    produce   evidence    of    the    hand-writing   of  the 
said  subscribing  witness,  and  refused  to  permit  the 
plaintiffs  to  prove  the  hand-writing  of  the  said  John^ 
Withers,  otherwise  than  by  the  testimony  of  the  said 
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^doKE      subscribing  witness ;  to  which  refusal  the  plaintiffs 
WoJiRow.  excepted." 


C.  Simms^  for  the  plaintiffs  in  error,  suggested  that 
this  court  must  be  satisfied  by  evidence  (other  than 
the  declaration)  that  the  sum  in  demand  exceeded 
100  dollars,  exclusive  of  costs;  and  cited  the  rule 
made  in  the  case  of  Course  v.  Stead's  Executors^ 
tc?itej  vol.  1.  p.  17. 

But  Marshall,  Ch.  J.  said,  that  that  rule  ap- 
plied only  to  cases  where  the  property  itself  (and 
not  damages)  was  the  matter  in  dispute — such  as 
actions  of  detimce^  ^c. 

If  the  judgment  below  be  for  the  plaintiff,  that 
judgment  ascertains  the  value  of  the  matter  in  dis- 
pute j  but  where  the  judgment  below  is  rendered 
for  the  defendant,  this  court  has  not,  by  any  rule  or 
practice,  fixed  the  mode  of  ascertaining  that  value. 

The  point  arising  upon  the  bill  of  exceptions  was 
submitted  without  argument. 

Marshall,  Ch.  J.  after  stating  the  case  as  it  ap- 
peared in  the  bill  of  exceptions,  observed, 

That  the  court  had  some  difficulty  upon  the  point. 
The  general  rule  of  evidence  is,  that  the  best  evi- 
dence must  be  produced  which  the  nature  of  the 
case  admits,  and  which  is  in  the  power  of  the  party. 
In  consequence  of  that  rule,  the  testimony  of  the 
subscribing  witness  must  be  had  if  possible.  But 
if  it  appear  that  the  testimony  of  the  subscribing 
witness  cannot  be  had,  the  next  best  evidence  is 
proof  of  his  hand-writing.  In  the  present  case  it 
does  not  appear  to  the  court  that  the  testimony  of 
the  subscribing  witness  could  not  have  been  obtained 
if  proper  diligence  had  been  used  for  that  purpose. 
It  does  not  appear  that  the  witness  had  ever  left 
Norfolk.  It  is  not  stated  that  any  inquiry  concern- 
ing him  had  been  made  there.  If  such  inquiry  had 
been  made,  and  he  could  not  be  found,  evidence  of 
his  hand-writing  might  have  been  permitted.  But 
5 
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as  the  case  appears  in  the  bill  of  exceptions,  the  court      Cooke 
below  has  not  erred.  Woodrow. 


Judgment  affirmed  with  costs. 


MANDEVILLE  AND  JAMESSON  -b.  WILSON. 


ERROR  to  the  circuit  court  of  the  district  of  ^Amendments 

Columbia,  sitting  at  Alexandria,  in  an  action  of  as-  discretion    of 

sumpsit  brought  by  the  defendant  in  error  for  ^oods  fj'®  *'°'^^'*  ^^' 

}:old  and  delivered,  and  for  the  hire  of  a  slave,  Quxre,  whe- 

ther the  court 

The  defendants  below  pleaded  non  assumpserunt,  mit    amend- 
and  the  statute  of  limitations.  m'jnts     after 

''  juds^mentupoa 

demurrer. 

•  To  the  latter  plea  the  plaintiff  replied,  "  that  the  in  the  sta- 
said  money  in  the  several  promises  and  undertakings  ^^o^°  ihe™ex-* 
aforesaid  above  mentioned  in  the  declaration,  at  the  ception  in  fa- 
time  of  the  making  of  the  promises  and  tmderta- ^{]^^^^?^  ^™®''' 
kings  aforesaid,  became  due  and  payable  on  an  ac-  counts,  applies 
count  current  of  trade  and  merchandise  had  between  ^?  '^^^^^  to  ac- 
the  said  plaintiff  and  the  said  defendants  as  merchants,  mmpsit,  as  to 
and  wholly  concerned  the  trade  of  merchandise,  to  actions  of  ac 
wit,  at  Alexandria  aforesaid,  in  the  county  aforesaid,  it  extends  to 
-and  this  he  is  ready  to  verify."  all    accounts 

current  which 
concern       the 

To  which  the  defendants  rejoined,  "  that  in  the  trade  of  mei- 
month  of  January,  1799,  the  partnership  of  Mande-  ''^A,f 'Account 
ville  and  Jamesson    was  dissolved,  and  public   no-  dosed,  by  the 
tice  given    of  such  dissolution,    of  which  the  said  ^<^ssation   of^ 
plaintiff  had   a  knowledge   at  the   time,  and  that  at  tweenthe  par- 
ihe  time  of  the  said   dissolution  of  the  partnership  t'cs,  is  not  aa 
aforesaid,  all  accounts  between  the  said  plaintiff  and  ^'^itis  not  nel 
the   said    Mande  ville   and    Jamesson    ceased,    and  cessary    that 
since  which  time  no  accounts  have  existed,  or  been  kerns'^  siiouUi 
continued,  between  the  plaintiff  and  the  said  defend-  i>ave    been 
ants,  which  the  said  defendants  are  ready  to  verify."  I'n'^th?  ^v^" 

years,  nor  that 

The  plaintiff  surrejoined,  "  that  the  goods,  wares  the  declaration 
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Maxde-     andmerchandise  in  the  said  declaration  mentioned, 

^'v.^'^       were  by  the  said  plaintiff  sold  and   delivered  to   the 

AVtlson.      said  defendants,  and  the  said  negro  in  the   said  de- 

'x^'^^^^^    claration  mentioned  was  hired  by  the  plaintiff  to  the 

bhouid     aver  defendants  before  the  month  of  January,  in  the  year 

the-  money  to         ,  .  ,  ,  •  ,    i    r       i  •        •,     . 

be  due  upon  1799,  the  time  when  the  said  defendants  m  their 
an  open  ac-  g^jj  rejoinder  state  their  said  copartnership  was  dis- 
merehantl^^"^  solved,  and  this  the  plaintiff  is  ready  to  verify." 

To  this  surrejoinder  the  defendants  demurred, 
and  assigned  for  cause  of  demurrer,  that  "  the  sur- 
rejoinder is  a  depnrture  in  this,  that  it  is  no  answer 
to  the  defendants'  rejoinder." 

Upon  joinder  in  demurrer,  the  court  below  gave 
judgment  for  the  plaintiff. 

A  bill  of  exceptions  stated,  that  on  the  day  on 
which  the  cause  was  called  for  trial,  the  court  per- 
mitted the  plaintiff  to  withdraw  his  general  replica- 
tion to  the  plea  of  the  statute  of  limitations,  and  to 
file  the  above  sjibecza/ replication.  And  that  after  the 
coui-t  had  given  judgment  upon  the  demurrer,  it  re- 
fused to  permit  the  defendants  to  withdraw  their  de- 
murrer, and  their  rejoinder,  and  to  file  a  general  re- 
joinder to  the  plaintiff's  replication. 

2  oungs^  for  the  plaintiffs  in  error. 

1.  The  plaintiff  below  ought  not  to  have  been  per- 
mitted to  withdraw  his  general  replication,  and  to  re- 
ply specially. 

Livingston,  J.  Is  that  a  proper  subject  for  a 
writ  of  error  ? 

Toungs.  There  are  other  points;  but  I  suppose 
it  is  good  ground  for  a  writ  of  error.  It  creates 
delay  ;  and  although  amendments  may  be  matter  of 
discretion  with  the  court,  yet  the  court  is  bound  to 
exercise  its  discretion  soundly  and  legally  ;  it  is  a 
discretion  which  this  court  will  control. 

2.  The  exception  in  the  statute  of  limitations  in 
favour  of  merchants'  accounts,  applies  only  to  ac- 
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counts  current,  where  there  have  been  mutual  deal-      ^^^lb 
ings,  and  where   some  of  the  items  are  more   and  v. 

some  less  than  five  years'  standing.     In   such  cases     Wilson- 
the  last  item  shall  draw  all  the  rest  out  of  the  statute.  ~ 

But  if  all  dealings  between  the  parties  have  ceased 
for  more  than  five  years  next  before  the  com- 
mencement of  the  suit,  the  whole  account  is  barred. 
An  account  which  has  ceased  to  run  is  an  account 
closed.  An  account  closed  is  an  account  stated ;  and 
it  is  expressly  decided  that  an  account  stated  is  not 
excepted  from  the  general  operation  of  the  statute. 
Besides,  the  exception  of  the  statute  is  only  in  fa- 
vour of  actions  of  account^  and  not  actions  of  as- 
sumpsit. 2  Fes.  400.  Welford  v.  Liddel.  4  Mod. 
105.     Chievhj  v.   Bond.     2  Saund.   124.  Webber   v. 

The  replication  is  repugnant  to  the  declaration  ; 
for  money  due  for  the  hire  of  a  negro  cannot  be 
**  money  due  on  an  account  current  of  trade  and  mer- 
chandise.'''' 

The  declaration  ought  to  have  stated  the  money  to 
be  due  upon  such  an  account. 

3.  The  court  below  ought  to  have  permitted  the 
defendant  to  withdraw  his  demurrer  and  his  rejoin- 
der, and  rejoin  generally  to  the  replication. 

E.  y.  Lee^  contra,  having  cited  3  Wooddeson,  83. 
85.  as  to  the  principal  question,  was  stopped  by  the 
court,  as  to  the  error  alleged  in  the  permission  given 
by  the  court  below  to  the  plaintiff  to  amend  before 
trial,  and  the  refusal  to  allow  the  defendants  after 
judgment  upon  the  demurrer  to  withdraw  it  and  take 
issue  on  the  fact. 

Marshall,  Ch.  J.  observed  that  the  permitting 
amendments  is  a  matter  of  discretion.  He  did  not 
mean  to  say  that  a  court  may  in  all  cases  permit  or 

*  But  see  Serjeant  Williams's  note  to  that  case  in  his  edition  of 
Saunders's  Repoi'ts.  Tlie  statute  of  Virginia,  so  far  as  it  relates  to 
tlic  questions  in  this  case,  is  precisely  like  the  Briti'sh  stattite  of  31 
■  fac.  c.  16.  s.  3. 

Vol.  V.  C" 
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Mande-     refuse  amendments  without   control.      A  case  may 
^'v^^       occur  where  it  would  be  error  in  a  court,  after  hav- 
WiLSoN.     ing  allowed  one  party  to  amend,  to  refuse  to  suffer 
'"^s/"""^  the  other  party  to  amend  also  before  trial.     But  that 
is  not  this  case.  After  the  parties  have  gone  to  trial  up- 
on a  set  of  pleadings,  and  the  judgment  has  been  pro- 
nounced, it  may  be  doubted  whether  the  court  can 
permit  the   demurrer  to  be   withdrawn.      It  would 
not  be  right  in  all  cases,  after  the  party  had  taken 
issue  upon  the  law,  and  it  has  been  decided  against 
him,  to  suffer  him  also  to  take  issue   upon  the  fact. 
If  it  be  permitted,  it  is  a  matter  of  great  indulgence. 

There  is  no  ground  for  the  objection  taken  to  the 
declaration  in  this  case,  that  it  ought  to  have  averred 
that  the  money  was  due  on  an  account  concerning 
the  trade  of  merchandise. 

A  declaration  need  not  set  forth  the  circumstan- 
ces which  take  th^  case  out  of  the  statute  of  limita- 
tions. 

Toungs  cited  6  T.  i?.  691.  Holt  v.  Schole field, 
to  show  that  when  general  damages  are  given,  if  there 
be  one  bad  count  in  the  declaration,  the  court  will 
arrest  the  judgment. 

Marshall,  Ch.  J.  But  by  the  statute  of  jeo- 
fails in  Virginia,  under  whose  laws  this  case  was 
tried,  the  judgment  shall  be  rendered  for  the  plain- 
tiff, upon  a  general  verdict,  if  there  be  one  g-ood 
count  in  the  declaration. 

On  a  subsequent  day 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court, 

That  the  exception  in  the  statute  applied  to  actions 
of  assumpsit,  iis  well  as  to  actions  of  account.  That 
it  extended  to  all  accounts  current  which  concern 
the  trade  of  merchandise  between  merchant  and 
,  merchant.  That  an  account  closed  by  the  cessation 
of  dealings  between   the  parties    is  not  an  account 
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stated,  and  that  it  is  not  necessary  that  any  of  the  Mande- 
items  should  come  within  the  five  years.  That  the  vi^le 
replication  was  good,  and  not  repugnant  to  the  de- 
claration ;   and  that  the  rejoinder  was  bad. 

Judgment  affirmed  with  costs. 


FAIRFAX'S  EXECUTOR  v.  ANN  FAIRFAX. 


ERROR  to  the  circuit  court  for  the  district  of  Upon  the  issue 
Columbia,  sittmg  at  Alexandria,  m  an  action  ot  „uniitraviiUm 
assumpsit  brought  by  the  defendant  in  error  against  ju'. v.  must  find 
tiie  plaintiff  in  error,  as  executor.  amoml t  of  ^aJl 

sets      in      the 

Upon  the  issues  of  non  assumpsit  and  plene  ad-  [*^"|.'*^o|!^  ^^l^_ 
ministravit^  the  jury  found  a  general  verdict,  which  erwise    '    the 
was  recorded  in  this  form:  "  We  of  the  jury   find  j?""^,^^.  *^^:„;j°' 
the  issues  for  the  plaintiff,   and  assess  the  damages  ment  upon  the 
to  two  hundred  and  twenty  dollars  and  ninety-five  p"'"'^'^, 
cents."     Upon    which  verdict  the  judgment  of  the  .i„t  \if.\oyf   j„! 
court   was  "•  that    the   plaintiff  recover  against  the  tentianies  af- 
defendant  her  damages   aforesaid  in  form  aforesaid  meutVand"le- 
assessed,  and  also  her  costs  by  her   about  her   suit  fore  the    ser- 
in this  behalf  expended,  to  be  levied  of  the  goods  and  orer^^ol^rihc 
chattels  of  the  said  Bryan  Fairfax,  deceased,  at  the  service  o'f  the 
time  of  his  death,  in  the  hands  of  the  said  defendant  ,t'''\''"\  'T" 
to  be  administered,  it   so  much,  &c.  but  it  he   hath  sufficient. 
not  so  much,  then  the  costs  aforesaid  to  be  levied  of 
the  proper  goods  and  chattels  of  the  said  defendant; 
and  the  said  defendant  in  mercy,"  &c. 

The  error  relied  upon  by  the  plaintiff  in  error  was, 
that  the  jury  had  not  found  the  amount  of  assets  in 
his  hands  to  be  adminis-tered. 

Swanii^  for  the  plaintiff  in  error,  having  cited  Esp. 
N.  P.    263.   and   the   case    of  Bootli's  Executors  v. 
Armstrongs  2  Wash.  301.,  was  stopped  by  the  court, ' 
who  requested  to  hear  Mr.  E.  J.  Lee  on  the  other 
side. 
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Fairfax's        E,  f.  Lee,  contra. 

Fairfax.  There  was  no  necessity  for  the  jury  to  find  spe. 
cially  the  amount  of  the  assets,  for  if  ever  so  small 
a  sum  had  been  found,  the  judgment  would  have 
been  the  same  as  if  assets  had  been  found  to  the 
whole  amount  of  the  plaintiff's  claim.  The  sum 
found  by  the  jury  would  not  alter  the  judgment.  It 
would  still  have  been  for  the  whole  debt  cle  bonis 
testatoris  si,  ^c.  and  si  non,  then  the  costs  de  bonis  ^ 
propriis. 

But  here  the  jury  have  in  substance  found  that 
the  defendant  had  assets  7nore  than  suffcioit  to  satis- 
fy the  debt  due  to  the  plaintiff;  for  that  is  the  alle- 
gation of  the  plaintiff  in  her  replication,  and  the  jury 
have  found  the  issue  for  the  plaintiff  upon  that  re- 
plication. 

It  is  not  more  necessary  to  find  specially  upon 
this  issue  than  upon  non  assumpsit  or  nil  debet. 

There  is  a  difference  between  this  case  and  that 
of  Booth'* s  Executors  v.  Armstrongs  2  Wash.  301., 
for  there  the  finding  was  not,  as  here,  generally,  "  we 
find  the  issues  for  the  plaintiff i"*  but  "  xve  find  for  the 
plaintiff'  the  debt  in  the  declaration  tnentioned^  and  one 
penny  damages.''''  The  finding  there  was  special, 
and  could  not  be  construed  to  be  a  finding  of  the 
matter  of  the  plaintiff's  replication  as  the  finding  in 
the  present  case  may  and  ought  to  be. 

The  cases  cited  to  show  that  the  amount  of  assets 
found  could  not  alter  the  judgment  were,  8  Co.  34. 
Mary  Shipley'' s  case.  Cro.  EHz.  592.  Waterhouse  v. 
Woodstreet.  Styles,  38.  Gawdy  v.  Ingham.  Freem. 
351.  Oxendanv.  Hobdy.  Bro.  Execution,  pi.  ZAi.  pi. 
82.  Godbolt,  178.  Newman  v.  Babington.  Cro.  Cor. 
373.  Dorchester  v.  Webb.  Lex  Test.  414. 

February  21. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  to  the  following  effect : 
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The  verdict  ought  to  have  found  the  amotint  of  the     FAinpAx's 
assets  in  the  hands  of  the  defendant  to  be  adminis-  ''^  *' 

tered.  Fairfax. 

The  cases  cited  to  show  that  the  judgment  must 
be  for  the  whole  sum,  if  the  verdict  find  any  assets, 
Jiave  been  overruled.  This  is  declared  by  Lord 
Mansfield^  in  a  case  cited  in  GxviUhn''s  edition  of  Bac. 
Abr.  and  the  law  is  now  well  understood  to  be,  that 
the  executor  is  only  liable  for  the  amount  of  assets 
found  by  the  jury.  In  Virginia  the  law  has  been  so 
settled.  The  case  cited  from  2  Wash.  Rep. 
is  precisely  in  point.  The  counsel  for  the  defend- 
ant in  error  attempted  to  show  a  distinction  ari- 
sing from  the  difference  of  form  in  which  the  ver- 
dicts were  rendered.  But  the  two  verdicts  appear 
to  the  court  to  be  precisely  alike  in  substance. 

The  defendant  in  error  relies  on  the  form  of  the 
issue.  She  contends  that  as  the  replication  alleges 
that  the  defendant  has  assets  naore  than  sufficient  to 
satisfy  the  debt,  the  finding  of  that  issue  for  the 
plaintiff  below,  is  in  effect  finding  that  the  defend- 
ant has  assets  more  than  sufficient  to  satisfy  the  debt; 
and  if  so,  it  is  wholly  immaterial  what  the  real 
amount  of  assets  is.  But  if  this  were  the  issue, 
and  the  demand  were  500  dollars,  if  the  jury  should 
find  that  the  defendant  had  assets  to  the  aiiiount  of 
499  dollars,  the  judgment  must  be  for  the  defend- 
ant. 

But  the  law  is  not  so.  An  executor  is  liable  for 
the  amount  of  assets  in  his  hands,  and  not  more. 

The  issue  really  is,  whether  the  defendant  has  any, 
and  what  amount  of  assets  in  his  hands. 

Judgment  reversed.* 

•  Vide,  3  T.  R.  CSS,  689.   Harrison  v.  Beecles. 

£•  J,  Lee  had  previously  moved  lliis  court  to  qimsh  tlie  writ  ol  ei 
ror,  because  the  citation  was  not  served  oa  Ann  Fairfax,  the  defcicdaiit 
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M«Keen 

,,     ^-      ,  M'KEEN  V.  DELANCY'S  LESSEE. 

jJelancv  s 

Lesse::. 


UiMieribe  net      ERROR  to   the  circuit   court   for  the  district  ot 

ol     I'cuiisrlva-  rt  ,  .         .  .  ^      . 

nil    of   iTir,,  ^  ^"insylvania,  in  an  action  or  ejectment. 

V.  Iiicli  reqr\ii\'s 

iiLkiiow!t!i"-ei'i^  The  only  question  was,  whether  the  exemplifica- 
bcfoi-e  a  >.?-  tion  of  a  deed  from  Allen  to  Delancy,  could  be  law- 
<?'£'^coun't'v  f«"y  read  in  evidence  at  the  trial. 

Avhere      tlic 
lands  lie,  it  ii:ul 
been   the  long 
ostablislied 


This  question  arose  upon  the  following  case 


practice  before       William  Allen,  on  the  27th  of  December,  1771, 

the  rear    Ihd  ,     .  .        ,  .       ,,  r    ,        ,        ,   •  ,    • 

toackijo\viedi;e  being  seised  m  tee  or  the  land  in  controversy,  lying 
<iee(is  beibi-e  0  j^  Northampton  county,  bv  deed  of  bargain  and  sale 

iustice    ot    the       r     ^  i  "i     i  "  t  t-v    i 

snpi-cmo  court  ^^  ""''^t  date,  conveyed  the  same  to  James  Delancy 
ofthciHovinee  and  Margaret  his  wife,  in  fee.  The  deed  also  con- 
"ia  aTu" aiiho'  veyed  real  estate  in  the  counties  of  Philadelphia 
iheact  oftrsj  and  Bucks,  and  was  acknowledged  by  the  bargainor 
does   not  -M-  j^  ^i^^  (,ij    (jf  Philadelphia,  on  the  7th  of  December, 

thorizc   such  a  i      r  t    i         t  r    i         •         •  /• 

{)ractii;e,}etas  1772,  betore  John  Lawrence,  one  or  the  justices  ot 
ithasiJievaiied  ^j^g  supreme  court  of  the  province  of  Pennsylvania, 
sidcred  as  a  and  recorded  on  the  11th  of  May,  1773,  in  the  office 
correct  exposi-  of  the  recorder  of  deeds  for  the  city  and  county  of 
Ji,"""''^^"-'^''"  Philadelphia;  but  not  recorded  in  the  county  of 
Under  the  Northampton,  nor  in  the  county  of  Bucks,  nor  in 
if  H  deeTtw*!'  ^^Y  Other  county  in  Pennsylvania ;  offices  for  re- 
veyed  lands  in  cording  decds  being  established  in  the  said  counties 
of  Northampton  and  Bucks,  according  to  law,  from 
the  date  of  the  said  deed  to  the  present  time. 


several  coun 
ties,  and  was 
recorded  in  one 
of  those  coun- 
ties, an  exeni- 
i)lification  of  it 


The  circuit  court  admitted  the  exemplification  to 
was  good  evi-  \^q  j-ead  in  evidence;  and  the  verdict  and  judgment 
t';X%'''the  were  for  the  plaintiff  below. 

othcf  counties. 

in  eiTor ;  but  on  liei'  Imsband  Charles  1.  Catlctt,  with  whom  she  had  in- 
terniari-ied  since  the  judgment  below. 

But,  the  court  overruled  the  motion,  saying. 

That  the  act  of  congress,  r>oL  1.  p.  C2.  §  'JC-  docs  not  designate  tlje^ 
person  upon  whom  the  citation  shall  be  served,  but  only  directs  that 
ihe  adverse  party  siuill  have  at  least  thirty  days'  notice. 

The  citaiion  served  on  the  husband  is  well.   The  service'is  sufficient- 
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Rodney,    Attorney-General,    for  the    plaintiff  in      M'Kee.n- 
error.  y. 

DlJI.AN'Cv'i 

Lessei 

ay  the  laws  originally  agreed  upon  and  adopted 
by  William  Penn  and  his  followers,  before  they  left 
England,  in  May,  1682,  section  20.  {Appendix  to 
Laws  of  Pennsylvania,  p.  4.)  it  was  declared,  that"  to 
prevent  frauds  and  vexations  within  the  said  pro- 
vince," *'  all  conveyances  of  land  made  in  the  said 
province"  "  shall  be  enrolled  or  registered  in  the 
public  enrolment-office  of  the  said  province,  within 
the  space  of  two  months  next  after  the  making 
thereof,  else  to  be  void  in  law."  Deeds  made  out 
of  the  province  were  to  be  enrolled  in  like  manner 
within  six  months. 

This  shows  that  it  was  the  prevailing  sentiment 
among  them  that  means  should  be  taken  to  prevent 
clandestine  conveyances  ;  and  from  thence  it  may  be 
inferred  that  such  was  the  intention  and  end  of  all 
their  laws  requiring  the  enrolment  of  deeds. 

By  the  act  of  1683,  c.  79.  (^Appendix,  p.  9.)  it  is 
enacted,  "  that  all  deeds  of  sale,  mortgages,  settle- 
ments, conveyances,  (except  leases  for  a  year,)  shall 
be  declared  and  acknowledged  in  open  court." 

In  1688,  a  temporary  law,  to  continue  one  year 
only,  confirmed  deeds  theretofore  made  and  not 
properly  recorded,  and  allowed  twelve  months  for  re- 
cording deeds  made  out  of  the  province,  and  six 
months  for  those  made  in  the  province ;  otherwise 
they  were  to  be  void.  The  same  act  permits  the 
recording  of  bills,  bonds  and  specialties,  for  safe 
keeping,  but  expressly  declares  that  such  recording 
is  not  necessary  as  to  those  writings. 

In  1693  it  was  enacted  that  deeds  were  good  and 
valid,  although  never  recorded  ;  and  it  was  declared 
that  no  deeds  or  other  writings  shall  be  required  to 
be  recorded;  but  that  such  deeds  and  writings  a-^ 
shall  be  enrolled  or  registered  in  the  RoWs  Office, 
and  the  exemplification  of  the  records  of  the  same 
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M'Keen     in  all   courts   of  judicature,  shall  be    allowed  and 
r.     ^'     ,    iudffed  as  valid  as  the  original. 

Lessee. 

•-*«-v^/«'"*^  Then  came  the  act  of  1715,  c.  9.  {Laws  of  Penn- 
sylvania^ p.  78.)  the  1st  section  of  which  enacts, 
"  that  there  shall  be  an  office  of  record  in  each 
county  in  this  province,  which  shall  be  called  and 
styled  the  ojjicefor  recording  of  deeds ^^^  and  that  the 
recorder  ''  shall  record,  in  a  fair  and  legible  hand, 
all  deeds  and  conveyances  that  shall  be  brought  to 
,  him  for  that  purpose,  according  to  the  true  intent 
and  meaning  of  this  act."  The  2d  and  3d  sections 
provide  that  all  conveyances  of  land  in  the  province 
"  )naij  be  recorded  in  the  said  offce^''  but  before  the 
same  could  be  recorded  they  were  to  be  acknow- 
ledged or  proved  "  before  one  of  \}a&  justices  of  the 
peace  of  the  proper  county  or  citv  -where  the  lands 
lie:' 

The  4th  section  enacts,  "  that  all  deeds  and  con- 
veyances made  and  granted  out  of  this  province,  and 
brought  hither  and  recorded  in  the  county  where  the 
lands  lie,  (the  execution  thereof  being  first  proved 
by  the  oath  or  affirmation  of  one  or  more  of  the  wit- 
nesses thereunto,  before  one  or  more  of  the  justices 
of  the  peace  of  this  province,"  or  before  anv  mayor, 
&c.  of  the  place  where  executed,  certified,  &c.) 
"  shall  be  os  valid  as  if  the  same  had  been  made,  ac- 
knowledged or  proved  z;z  the  proper  county  where 
the  lands  lie  in  this  province." 

The  5th  section  enacts,  "  that  all  deeds  made,  or 
to  be  made,  and  proved  or  acknowledged  and  re- 
corded as  aforesaid^  which  shall  appear  so  to  be,  by 
endorsement  made  thereon,  according  to  the  true 
intent  and  meaning  of  this  act,  shall  be  of  the  same 
force  and  effect  here,  for  the  giving  possession  and 
seisin,  and  making  good  the  title  and  assurance  of  the 
said  lands,  tenements  and  hereditaments,  as  deeds  of 
feoffment  with  livery  and  seisin,  or  deeds  enrolled 
in  any  of  the  king's  courts  of  record  at  Westminster, 
arc  or  shall  be  in  the  kingdom  of  Great  Britain  : 
and  the  copies  or  exemplifications  oi  all  deeds  so 
,  enrolled,  being  examined  by  the   recorder,  and  cer- 

tified under  the  seal  of  the  proper  office,  (v^^hich  the 
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recorder   or   keeper  thereof  is   hereby  required  to      M'Keek 


ANCY 


affix  thereto,)   shall  be  allowed   in  all  courts  where    j^^ 

produced,  and  are  hereby  declared  and  enacted  to  be      Lessee. 

as  good  evidence,  and  as  valid  and  effectual  in  law, 

as  the  original  deeds  themselves,  or  as  bargains  and 

sales  enrolled  in   the   said   courts   at  Westminster, 

and  copies    thereof,  can  be,   and  that  the  same  may 

be  showed,  pleaded  and  made  use  of  accordingly." 

The  6th  section  declares  the  force  and  effect  of  the 
words  "  grants  bargain  and  sell.'''' 

The  fth  section  declares  the  punishment  for  for- 
ging  certificates   of  acknowledging   and   recording. 

The  8th  section  enacts,  "  that  no  deed  or  mort- 
gage, or  defeasible  deed  in  the  nature  of  mortgages, 
hereafter  to  be  made,  shall  be  good  or  sufficient  to 
convey  or  pass  any  freehold  or  inheritance,  or  to 
grant  any  estate  therein  for  life,  or  years,  unless  such 
deed  be  acknowledged  or  proved,  and  recorded 
within  six  months  after  the  date  thereof,  xvhere  such 
lands  lie  as  herein  before  directed  for  other  deeds" 

The  9th  and  10th  sections  prescribe  the  mode  of 
acknowledging  satisfaction  of  mortgages. 

The  11th  section  appoints  recorders  for  the  re- 
spective counties  of  Philadelphia,  Bucks  and  Ches- 
ter, which  were  then  the  only  counties  in  the  pro- 
vince. 

By  this  act  no  power  was  given  to  a  judge  of  the 
supreme  court.  Indeed,  no  such  court  then  existed. 
The  supreme  court  was  established  by  the  act  of 
May  22,  1722,  section  11.  but  no  such  power  is 
given  thereby  to  the  justices  of  that  court. 

The  act  of  1775  expressly  gives  the  power  to  the 
justices  of  that  court,  from  whence  a  strong  infer- 
ence is  drawn  that  they  had  not  the  power  before. 
The  expressions  of  the  second  section  of  that  act  are, 
"that  all  such  deeds  and  conveyances,  which  shall 
be  made  and  executed  out  of  this  province,  after  the 
Vol.  V.  D 
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M'Keen  publication  of  this  act,  and  acknowletlged  or  proved 
in  manner  as  directed  by  the  laws  heretofore  for  that 
purpose  made,  or  proved  by  one  or  more  of  the  sub- 
scribing witnesses  before  any  supreme  judge  of  this 
province,  shall  be  recorded,"  &;c.  It  is  clear  from 
this  mode  of  expression,  that  a  deed  acknowledged 
or  proved  before  a  supreme  judge^  was  not  acknow- 
ledged or  proved  in  manner  as  directed  by  the  laws 
theretofore  for  that  purpose  made.  Such  an  acknow- 
ledgment, therefore,  prior  to  the  year  1775,  was  not 
legal,  and  did  not,  under  any  existing  law,  authorize 
the  recording  of  the  deed;  and  the  exemplification 
of  a  deed  from  the  records,  not  legally  recorded, 
cannot  be  evidence. 

This  deed  was  acknowledged  before  a  supreme 
judge  prior  to  the  year  1775,  and  not  before  any 
justice  of  peace  of  the  province. 

Again,  it  is  clear  from  the  purview  of  the  act  of 
1715,  that  the  proper  ofBce  for  recording  deeds  of 
lands,  was  the  office  in  the  county  where  the  lands 
lie. 

These  lands  lie  in  Northampton  county,  but  the 
deed  was  recorded  only  in  the  office  of  the  county 
of  Philadelphia.  This  objection  is  as  fatal  as  that 
respecting  the  acknowledgment. 

Le7vis,  contra. 

There  was  a  supreme  court  in  Pennsylvania  long 
before  the  act  of  17J5.  It  is  mentioned  in  the  9th 
section  of  the  act  of  March  27,  1713,  c.  3.  where 
an  appeal  from  the  sentence  of  the  orjihans'  court  is 
given  to  the  supreme  court. 

1.  As  to  the  place  of  record. 

Part  of  the  lands  conveyed  by  this  deed  lie  in  the 
eounty  of  Pennsylvania,  in  which  county  the  deed 
was  recorded.  It  was  therefore  within  the  strict 
letter  of  the  law  recorded  in  the  county  where  the 
kinds  lir,     tt  was  not  necessary  bv  the  act  that  the 
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Delancy's 

Lessee. 


deed  should  be  recorded  in  everij  county    in  which     M'Keem 
any  part  of  the  lands  should  lie.     It  was  sufficient 
if  recorded  in  the  county  where  any  part  of  the  lands 
lie. 

But  it  was  not  necessary  that  it  should  be  record- 
ed in  the  county  where  the  lands  or  any  part  of 
them  lie. 

The  object  of  the  act  was  not  notice  but  safe  keep- 
ing of  the  deeds.  It  does  not  require  that  any  deed 
should  be  recorded.  It  was  intended  merely  for  the 
benefit  of  the  grantee,  and  for  that  purpose  it  was 
immaterial  in  what  public  office  the  deed  was  re- 
corded. Before  the  act  of  1715,  the  Roll's  Office  in 
Philadelphia  was  the  only  place  of  record.  That 
act  simply  provided  that  there  should  be  such  an 
office  in  every  county,  to  which  people  might  with 
convenience  resort  to  put  their  deeds  on  record  for 
safe  keeping. 

By  the  1st  section  of  the  law,  the  recorder  in  each 
county  is  bound  to  record  all  deeds  xohich  shall  be 
brought  to  hi7n  for  that  purpose,  whether  the  lands 
lie  within  or  without  the  county.  "  The  said  office," 
in  the  2d  section,  means  either  of  the  said  offices. 
No  time  is  limited  within  which  the  deed  must  be 
recorded. 

The  whole  tenor  of  the  act  shows  that  the  pur- 
pose of  recording  was  merely  for  safe  keeping. 

Thus  stood  the  law  till  the  act  of  1/75  declared,  , 
that  unless  deeds  and  mortgages  should  be  acknow- 
ledged, or  proved  and  recorded,  within  a  certain  time, 
in  the  counties  where  the  Ir.nds  lie,  such  deeds  or 
mortgages  should  be  void  as  to  creditors  and  sub- 
sequent purchasers. 

The  provisions  of  this  act  show  that  no  such  pro- 
visions existed  before.  The  evil  complained  of  in 
the  preamble  of  the  act,  was  the  frauds  upon  creditors 
and  subsequent  purchasers  by  means  of  secret  deeds 


28  SUPREME  COURT  U.  S, 

SI'Keen      and  mortgages.     This  evil  could  not  have  existed  if 
Dela^kcy's   ^'^^  object  of  the  act  of  1715  was  to  give  notice. 


Les  see. 


The  object  of  that  act,  therefore,  was  safe  keeping. 
The  recording  or  the  omission  to  record  the  deed 
did  not  aifect  the  title.  It  was  therefore  perfectly- 
immaterial  in  which  of  the  offices  the  deed  should 
be  recorded.  It  was  perfectly  optional  with  the 
grantee  whether  he  would  have  his  deed  recorded  at 
all ;  and  if  he  did  choose  to  have  it  recorded,  it  was 
equally  optioiial  with  him  in  which  of  the  offices  it 
should  be  recorded. 

2d.  As  to  the  acknowledgment. 

It  had  been  the  cotemporaneous  and  uniform 
practice  from  the  year  1715  to  the  date  of  this  deed, 
to  acknowledge  deeds  before  a  judge  of  the  supreme 
court  of  Pennsylvania.  That  practice  had  never 
been  questioned.  The  grantor  in  the  present  deed 
was  the  chief  justice  of  that  court  and  had  been  so 
for  40  years  before.  He  and  the  judge  who  re- 
ceived the  acknowledgment  must  have  been  perfect- 
ly satisfied  of  the  practice,  and  that  it  had  been  un- 
questioned. Judge  Peters,  who  sat  in  the  trial  of 
this  cause  in  the  court  below,  stated,  and  the  whole 
bar  admitted,  the  practice  to  be  so.  No  person 
could  be  better  acquainted  with  this  practice  than 
Judge  Peters,  whose  father  was  secretary  of  the 
land-office,  and  who  was  himself  a  large  landholder. 

There  never  was  a  doubt  suggested  upon  this 
subject  until  the  present  case.  If  the  practice  be 
now  decided  to  be  incorrect,  it  will  cut  deep  into  the 
titles  ot  Pennsylvania. 

Livingston,  J,  I  doubt  whether  this  court  can 
take  notice  of  such  a  practice  unless  it  be  spread 
upon  the  record  by  a  bill  of  exceptions,  or  found  by 
a  special  verdict.  If  we  can,  and  if  the  practice  be 
so,  I  think  it  puts  an  end  to  the  question. 

Lewis.  The  evidence  of  the  practice  was  offered, 
not  to  the  jury  as  a  fact,  but  to  the  judge,  to  inform 
him  what  had  been  the  construction  uniformly  put 
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upon  the  law  by  courts,  judges  and  legislators,  and     MOCerij 
by  the  whole  people  of  the  state. 

Marshall,  Ch.  J.  I  do  not  know  how  this 
court  can  take  notice  of  it  as  a  practice  or  custom^ 
without  the  consent  of  the  parties ;  but  I  consider 
it  as  an  exposition  or  construction  of  the  law.  If  de- 
cisions of  the  courts  of  Pennsylvania  had  been  made 
upon  the  question,  they  might  be  produced.  If  no 
cases  are  reported,  the  court  will  take  other  infor- 
mation as  to  the  construction  given  to  the  law  by  the 
courts  of  Pennsylvania. 

If  such  have  been  the  uniform  decisions  of  their 
courts  at  the  time,  as  there  are  no  reports  of  cases, 
if  the  counsel  agree  as  to  the  construction  given  by 
the  courts,  this  court  can  receive  it  as  evidence  of 
those  decisions.  But  if  gentlemen  differ  in  their 
statements,  the  court  wovild  not  be  willing  to  decide 
as  to  the  credit  to  be  given  to  the  one  statement  or 
the  other. 

Ingersoll^  for  the  plaintiff  in  error,  said  he  could 
not  admit  any  statement  admitting  that  it  had  been 
the  practice  to  admit  in  evidence  exemplifications  of 
deeds  not  recorded  in  the  county  where  the  lands 
lie. 

Lewis  named  27  cases  in  which  he  had  been  con- 
cerned as  counsel,  and  in  which  such  exeinplifications 
had  been  used  in  evidence,  and  no  objection  ever 
taken. 

Marshall,  Ch.  J.  That  part  of  the  argument 
may  be  omitted  for  the  present,  and  if  the  court 
should  not  be  able  to  decide  the  case  without  evi- 
dence of  the  practice,  we  will  decide  whether  we 
will  hear  the  statements  on  that  subject. 

Lewis.  Part  of  the  lands  lie  in  Philadelphia  coun- 
ty, where  the  deed  was  recorded.  An  exemplifica- 
tion would  be  good  evidence  in  a  contest  respecting 
those  lands,  and  if  good  evidence  for  one  purpose., 
it  will  be  good  as  to  the  other. 
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M'Keen         If  the  law  authorizes  a  deed  to   be  recorded  in  a 

^-     ,     particular  office,  an  exemplification  from  that  office 

Lessee!  *    is  good  evidence   in  all  cases.     It  would  have  been 

\-*^/-^to^  good   evidence    in  an  action  of  covenant   upon  the 

deed  ;  and  there  can  be   no  difference   in  an  action 

of  ejectment.     Gilb.  Ev.  97.   99,  100.     2  Vin.  Abr. 

598.     12  Vin.  105.  107.     2  Eq.  Cas.  Abr.  413. 

Ing-ersol/,  in  reply. 

The  common  law  did  not  require  any  deed  to  be 
recorded.  Before  the  act  of  1715,  the  English  re- 
gister acts,  and  the  acts  for  enrolment  of  deeds, 
were  well  known  in  Pennsylvania  :  and  they  were 
for  the  purpose  of  notice.  The  evil  to  be  remedied 
was  the  frequency  of  clandestine  conveyances. 

The  1st  section  of  the  act  does  not  require  the 
recorder  to  record  "•  all  deeds  and  conveyances 
which  shall  be  brought  to  him  for  that  purpose,"  but 
"  all  deeds  and  conveyances  which  shall  be  brought 
to  him  for  that  purpose  according-  to  the  true  intent 
and  7}ieaning-  of  this  act;''^  that  is,  all  deeds  and  con- 
veyances of  land  lying  in  his  county. 

The  2d  and  3d  sections  require  the  acknowledg- 
ment or  proof  to  be  before  one  of  the  justices  of  the 
peace  of  the  proper  county  or  city  where  the  lands  lie. 
The  power  to  certify  acknowledgments  was  not  given 
to  a  judge  of  the  supreme  court  until  1775,  when 
the  express  grant  of  the  power  was  strong  evidence 
that  they  did  not  already  possess  it. 

There  is  no  more  reason  that  a  foreign  deed 
should  be  proved  and  recorded  in  the  county  where 
the  lands  lie,  than  that  a  domestic  deed  should  be 
so  proved  and  recorded.  Yet  the  4th  section  of  the 
act  is  explicit  with  regard  to  foreign  deeds,  that 
they  shall  be  so  proved  and  recorded  ;  and  in  order 
to  show  that  they  meant  the  same  thing  in  the  case 
of  domestic  deeds,  the  legislature  say  that  a  foreign 
deed,  so  proved  and  recorded,  shall  be  as  valid  "  as  if 
the  saaie  had  been  made,  acknowledged,  or  proved, 
in  the  proper  raunty  ivhere  the  lauds  /.■•>/"  thereb}- 
5       "  ' 
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intimating,  that  the  acknowledgment  or  proof  in  the     ^^'^^'^en 
county  where  the  lands  lie,  was  the  proper  mode  in   Delancy's 
all  other  cases. 


The  5th  section  immediately  follows,  and  declares 
that  all  deeds  •■'  proved  or  acknowledged  and  re- 
corded as  aforesaid^''  shall  transfer  the  possession, 
and  that  exemplifications  thereof  shall  be  evidence. 

Here  the  words  "  as  aforesaid''''  refer  to  the  de- 
scription last  antecedent,  that  is,  in  the  countij  xvhere 
the  lands  lie.  Again  in  the  8th  section  it  is  declared, 
that  no  mortgage  shall  be  good  unless  acknowledged 
or  proved  and  recorded  where  the  lands  lie  "•  as 
herein  before  directed  for  other  deeds.''"'  This  expres- 
sion clearly  shows  that  the  legislature  had  before 
directed  that  other  deeds  should  be  recorded  rvhere 
the  lands  lie. 

They  had  mentioned  before  but  two  other  kinds 
of  deeds,  vix.  foreign  and  domestic.  With  regard 
to  foreign  deeds  they  had  been  as  explicit  as  in  the 
case  of  mortgages ;  and  if  any  doubt  could  be  raised 
as  to  their  expressions  relative  to  doinestic  deeds, 
that  doubt  must  be  removed  by  the  expressions  in 
the  4th  and  8th  sections. 

March  11. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  as  follows,  viz. 

This  case  depends  entirely  on  the  acts  of  the  le- 
gislature of  Pennsylvania,  respecting  the  registering 
of  deeds. 

The  law  of  Pennsylvania,  on  this  subject,  had 
varied  at  different  times ;  but  as  it  stood  in  1715, 
when  the  act  passed  which  must  decide  this  contro- 
versy, the  recording  of  a  deed  was  not  necessary  to 
its  validity;  but  deeds  might  be  enrolled,  and  an  ex- 
emplification was  testimony  in  all  courts. 

The  act  of  1715  established  an  office  of  record  in 
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each  county  in  which  deeds  were  to  be  recorded, 
and  declared  an  exemplification  from  the  record  to 
be  as  good  evidence  as  the  original.  This  act, 
however,  does  not  make  the  recording  of  a  deed 
essential  to  its  validity. 

To  entitle  a  deed  to  be  recorded,  the  act  requires 
that  it  shall  be  acknowledged  or  proved  "  before 
one  of  the  justices  of  the  peace  of  the  proper  county 
or  city  where  the  lands  lie," 

In  this  case  the  lands  lie  in  different  counties  ;  and 
the  deed  was  acknowledged  before  John  Lawrence, 
one  of  the  justices  of  the  supreme  court  of  Pennsyl- 
vania ;  and  was  recorded  in  the  office  for  the  city 
and  county  of  Philadelphia,  in  which  a  part  of  the 
lands  lie.  The  land,  however,  for  which  this  suit 
was  brought,  lieie  in  a  different  county. 

The  first  question  which  presents  itself  in  this 
cause  is,  was  this  deed  properly  proved? 

V/ei^  this  act  of  1715  now,  for  the  first  time,  to 
be  construed,  the  opinion  of  this  court  would  cer- 
tainly be,  that  the  deed  was  not  regularly  proved. 
A  justice  of  the  supreme  court  would  not  be  deemed 
a  justice  of  the  county,  and  the  decision  would  be, 
that  the  deed  was  not  properly  proved,  and  there- 
fore not  legally  recorded. 

But,  in  construing  the  statutes  of  a  state  on  which 
land  titles  depend,  infinite  mischief  would  ensue, 
should  this  court  observe  a  different  rule  from  that 
which  has  been  long  establislied  in  the  state  ;  and 
in  this  case,  the  court  cannot  doubt  that  the  courts 
of  Pennsylvania  consider  a  justice  of  the  supreme 
court  as  within  the  description  of  the  act. 

It  is  of  some  w-eight  that  this  deed  was  acknow- 
ledged by  the  chief  justice,  who  certainly  must  have 
been  acquainted  with  the  construction  given  to  the 
act,  and  that  the  acknowledgment  was  taken  before 
another  judge  of  the  supreme  court.     It  is   also  re- 
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collected  that  the  gentlemen  of  the  bar,  who  sup-     m«Keen 
ported    the    conveyance,  spoke  positively  as  to  the   ^     ^-      , 
universal  understanding  of  the  state,  on   this  point,      Lessee. 
and  that  those  who  controverted  the  usage  on  other  n^^-v-"*^ 
points,  did   not  controvert  it  on  this.     But  what  is 
decisive  with   the   court  is,  that  the  judge  who  pre- 
sides in   the   circuit  court  for  the  district  of  Penn- 
sylvania, reports    to  us    that   this   construction  was 
universally  received. 

On  this  evidence  the  court  yields  the  construction 
which  would  be  put  on  the  words  of  the  act,  to  that 
which  the  courts  of  the  state  have  put  on  it,  and  on 
which  many  titles  may  probably  depend. 

The  next  question  is,  was  this  deed  recorded  in 
such  an  office  as  to  make  the  exemplification  evi- 
dence ? 

Without  reviev/ing  all  the  arguments  which  have 
been  urged  from  the  bar,  or  all  the  sections  of  the 
act,  it  may  be  sufficient  to  observe,  that  this  court  is 
satisfied  that,  where  a  single  tract  of  land  is  convey- 
ed, the  law  requires  the  deed  to  be  recorded  in  the 
office  of  the  county  in  which  the  land  lies  ;  but  if 
several  tracts  be  conveyed,  it  appears  to  this  court 
that  neither  the  letter  nor  the  spirit  of  the  act  re- 
quires that  the  deed  should  be  recorded  in  each 
county. 

It  is  material  in  the  construction  of  this  act,  that 
the  validity  of  the  deed  is  not  affected  by  omitting 
to  record  it.  Though  not  recorded,  it  is  still  binding 
to  every  intent  and  purpose  v/hatsoever.  The  only 
legal  effect  produced  by  recording  it  is  its  preserva- 
tion, by  making  a  copy  equal  to  the  original.  The  ' 
principal  motive,  then,  for  requiring  that  it  should 
be  proved  before  a  justice  of  the  particular  county 
in  which  the  land  lies,  and  recorded  in  that  county, 
is  that  which  has  been  assigned  at  the  bar.  It  is  the 
additional  security  given  by  those  provisions,  that  a 
deed,  never  executed,  might  not  be  imposed  on  the 
recorder.  This  object  is  as  completely  obtained  by 
placing  the  deed  on  the  records  of  that  county  in 

Vol.  V.  K 
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SrivEE.N  Avhich  oiie  of  the  tracts  of  land  lies,  as  it  could  be  if 

Belancv's  ^'^^  deed  conveyed  no  other  tract.     The  verity  of 

Lessee,  the  deed  is  as  completely  secured  in  the  one  case  as 

^-•'^"^^^'*-'  in  the  other. 

It  appears  to  the  court  also  to  be  within  the  letter 
of  the  law.  This  deed  was  unquestionably  properly 
admitted  to  record  in  the  office  of  the  city  and  county 
of  Philadelphia.  It  conveyed  lands  lying  within  that 
city  and  county,  and,  on  any  construction  of  the  act, 
might  be  there  i-ecorded.  The  act  then  proceeds 
to  say, "  that  the  copies  of  all  deeds,  so  enrolled, 
shall  be  allowed  in  all  courts  where  produced,  and 
are  hereby  declared  and  enacted  to  be  as  good  evi- 
dence, and  as  valid  and  effectual  in  law,  as  the  ori- 
ginal deeds  themselves." 

The  whole  deed,  then,  is  evidence  by  the  letter  of 
the  act.  The  whole  is  a  copy  from  the  record.  If 
the  validity  of  the  conveyance  depended  on  its  being 
recorded  in  the  county  where  the  land  lies,  then  a 
deed  might  be  good  as  to  one  tract,  and  bad  as  to 
another.  But  the  deed  is  valid,  though  not  recorded; 
and  the  question  is,  whether  the  copy  is  evidence  as 
to  every  thing  it  contains.  The  execution  of  the 
deed  is  one  entire  thing,  and  is  proved  so  as  to  ad- 
mit the  instrument  to  record.  The  copy,  if  true  in 
part,  is  true  in  the  whole ;  and  if  evidence  in  part, 
must,  under  the;act,  and  on  the  general  principle  that 
it  is  the  copy  of  a  record,  be  evidence  in  the  whole. 

There  is  no  error  in  the  judgment  of  the  circuit 
court ;  and  it  is  affirmed  with  costs. 


JOHN  AND  JAMES  TUCKER  -v.  OXLEY,  AS- 
SIGNEE OF  T.  MOORE,  A  BANKRUPT. 


Liiiiep  the  ERROR  to  the  circuit  court  of  the  district  of  Co  • 
of  "ti)e"'unked  ^""^^^^»  sitting  at  Alexandria,  in  an  action  of  asstimp- 
States  a  joint  sit  for  goods  sold  and  delivered,  brought  by  Oxley, 
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assignee  of  Thomas  Moore,  a  bankrupt,  against  the     Tuckers 
plaintiffs   in    error.     Upon  the    general   issue,   the       Oxley. 
jury  found  a  verdict  for  the  plaintiff  below  for   143     v^»-x<n,^ 
dollars  and  33   cents,  subject  to  the  opinion  of  the  debt  may  be 
court  upon  the  following  case  :  ^^^J.  "'\,S'^'^' 

claim  of  llie  as- 

Thomas  Moore,  the  bankrupt,  carried  on  the  trade  ^isnce  of  one 
and  business  oi  a  vendue  master  in  copartnership  npi-s.  Bat&iaii 
%vith  one  Henry  Moore,  which  copartnership  was  on  *''^^et  couia 
the  31st  of  March,  1802,  dissolved  on  the  terms  that  made.'at  lau*^ 
Thomas  Moore  should  collect  the  balances  due  to,and  iniiepun<itiiti)f 
pay  the  debts  due  from  the  joint  concern  as  far  as  the  i.j\v_  ''"  '"^''^ 
joint  property  would  extend.  Thomas  Moore  car-  a  joint  debt 
ried  on  the  trade  and  business  of  a  vendue  master  on  ulXi-'^a'sepa! 
his  separate  account  from  that  time  until  the  2d  of  rate  commis- 
September  following,  when  he  became  bankrupt,  and  (i\'v"jeud  ^  \"^1 
a  commission  being  duly  awarded  and  issued  against  ceived.  ft  is 
him,  he  was  duly  declared  a  bankrupt  according  to  *^*l^}"y  "''^"^ 
the  laws  of  the  United  States  then  in  force  concern-  strain  the  joint 
ing  bankrupts;  under  which  the  plaintiff  was  duly  ap-  ci-editoi-  from 

•     .      1  •  ■'      '^      rcccivina:      bis 

pointed  assignee.  f^„    .jitidend 

until  tiie  joint 

While  Henry  and  Thomas  Moore  carried  on  the  Sed""" ''" 
business  of  vendue  master  in  partnership,  they  be- 
came jointly  indebted  to  the  defendants,  John  and 
James  Tucker,  in  the  sum  of  106  dollars  and  49 
cents,  being  the  balance  of  account  due  to  the  de- 
fendants, for  their  goods  sold  by  H.  and  T.  Moore, 
at  vendue.  After  the  dissolution  of  the  partnership, 
and  while  Thomas  Moore  carried  on  business  on 
his  separate  account,  the  defendants,  the  Tuckers, 
at  different  times,  from  the  19th  of  April  to  the  22d 
of  July,  1802,  knowing  that  the  partnership  was  dis- 
solved, and  that  Thomas  Moore  carried  on  busi- 
ness on  his  separate  account,  purchased  of  him  at 
vendue,  goods  to  the  amount  of  113  dollars  and  12 
cents,  which  goods  were  charged  to  the  defendants, 
the  Tuckers,  in  the  separate  books  of  Thomas 
Moore,  without  credit  being  given  to  the  defendants 
for  the  joint  debt  due  to  them  from  Henry  and 
Thomas  Moore.  Thomas  Moore  being  examined 
as  a  witness,  proved  that  he  intended,  at  the  time  of 
selling  the  goods  to  the  defendants,  to  give  them 
credit  for  the  joint  debt  due  to  them  from  Henry 
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fucuEns  and  Thomas  Moore,  but  nothing  was  said  or  agreed 
OxLEY  °"  ^^^  subject,  between  him  and  the  defendants,  nor 
^.^-v-Vi^  was  any  such  credit  ever  given  before  his  bankruptcy. 
This  action  is  brought  for  the  price  of  the  goods  so 
sold  and  delivered  by  Thomas  Moore  in  his  sepa- 
rate capacity.  If  the  court  should  be  of  opinion, 
upon  the  case  stated,  that  the  defendants  are  entitled 
to  have  the  joint  debt  due  to  them  by  Henry  and 
Thomas  Moore  deducted  from  the  sum  claimed  in 
this  action,  the  verdict  was  to  be  reduced  to  16  dol- 
lars and  63  cents,  and  judgment  to  be  entered  ac- 
cordingly. 

The  opinion  of  the  court  below  being,  that  the 
joint  debt  could  not  be  set  off  against  the  separate 
claim  of  the  bankrupt,  judgment  was  rendered  for 
the  plaintiff  for  the  larger  sum;  whereupon  the  de- 
fendants brought  a  writ  of  error. 

C.  Simms^  for  the  plaintiff  in  error. 

All  contracts  with  partners  are  joint  and  several  5 
and  every  partner  is  liable  to  pay  the  whole.  In  what 
proportion  the  others  are  to  contribute  is  a  matter 
merely  among  themselves.  The  plaintiff  may  bring 
his  action  at  law  against  any  one  of  the  partners,  and 
can  only  be  compelled  by  plea  in  abatement  to  join 
them  all.     5  Burr.  26 IS.   1  £sp.  117. 

By  the  42d  section  of  the  bankrupt  law,  (vol.  5. 
p.  74.)  it  is  declared,  that  where  there  hath  been  mu- 
tual  credit  given  by  the  bankrupt  and  any  other  per- 
son, or  mutual  debts  between  them,  the  assignee 
shall  state  the  account  between  them,  and  one  debt 
shall  be  set  off  against  the  other,  and  the  balance  of 
such  account,  after  such  set-off,  and  no  more,  shall 
be  claimed  or  paid  on  either  side  respectively. 

Lord  Chancellor  Hardwicke,  in  Edwards's  case, 
1  Atk.  100.  doubted  wheth-er,  under  the  statute  re- 
lating to  mutual  debts,  a  debt  due  from  A.  to  B. 
could  be  set  off  against  a  debt  due  from  B.  to  A.  and 
C  In  that  case  C.  was  not  in  any  manner  liable  to 
B.  for  the  debt  due  from  A.  to  B. 
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But  in  the  present  case,  Thomas  Moore  was  liable  Tuckeus 

10    the  Tuckers    ior    the    debt   clue   to   them  from  oxley. 

Henry  and  Thomas  Moore,  and  the  Tuckers  might  ^^-w-^s^ 
have  compelled  payment  from  Thomas  alone. 

The  clause  in  the  act  of  parliament,  5  Geo.  II.  re- 
lating to  mutual  credits,  and  which  is  the  same  as  the 
42d  section  of  our  bankrupt  law,  has  received  a  very 
liberal  construction.  1  Atk.'2,2S.  Ex  parte  Deeze. 
1  Atk.  230.     Ex  parte  Charles  Prescot, 

By  the  o-ith  section  of  the  bankrupt  law  it  ap- 
pears that  a  partnership  debt  may  be  proved  on  a 
separate  commission  against  one  of  the  partners.  By 
that  section  it  is  declared,  that  the  "bankrupt  shall 
be  discharged  from  all  debts  by  him  due  or  owing 
at  the  time  he  became  bankrupt,  and  all  which  were 
or  might  have  been  proved  under  the  commission  ;'* 
with  this  proviso^  "  that  no  such  discharge  of  a  bank- 
rupt shall  release  or  discharge  any  person  mho  -was 
a  partner  with  such  bankrupt,  at  the  time  he  became 
bankrupt,  or  xvho  was  theJi  jointly  held  or  bound  with 
such  bankrupt,  for  the  same  debt  or  debts  from  w^hich 
such  bankrupt  was  discharged  as  aforesaid." 

And  it  may  be  laid  down  as  a  general  rule,  that  a 
debtor  of  a  bankrupt  may  be  allowed  to  set  off  any 
debt  due  from  the  bankrupt  which  he  could  have 
proved  under  the  commission.     Coop-  B.  L.  24-7. 

yones^  contra. 

The  debt  for  which  this  action  was  brought  against 
the  Tuckers,  was  contracted  long  after  the  dissolu- 
tion of  the  partnership  of  Henry  and  Thomas  Moore. 
It  was,  and  yet  stands,  charged  against  them  on  the 
separate  books  of  Thomas  Moore. 

It  is  neither  a  mutual  debt,  nor  a  mutual  credit. 
They  are  claims  in  different  rights. 

It  is  a  general  principle,  in  cases  of  bankruptcy, 
that  the  joint  funds  are  to  be  applied  to  the  discharge 
of  the  joint  debts,  and  the  separate  funds  to  the  dis- 
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Tuckers  charge  of  the  separate  debts.  The  separate  creditoKs 
^-  can  only  come  upon  the  joint  fund  for  their  debtor's 

^^fl  ""  -^r  share  of  the  surplus,  after  paying  the  joint  creditors; 
and  the  joint  creditors  can  only  come  upon  the  sepa- 
rate fund  for  the  surplus,  after  payment  of  the  sepa- 
rate creditors. 

A  joint  creditor  can  only  prove  under  the  sepa- 
rate commission  for  the  chance  of  that  surplus,  and 
to  assent  to  or  dissent  from  the  allowance  of  the  cer- 
tificate. Cooke's  B.  L.  (4th  edit.)  237.  244.  250.  3 
F(?2.jun.  238.  Ex  parte  Elton.  4  Fez.jun.  837.  E^ 
parte  Abell. 

There  is  no  statute  in  Virginia  which  authorizes 
set-off.  The  question  depends  entirely  upon  the  42d 
section  of  the  bankrupt  law  of  the  United  States, 
which  is  precisely  like  the  28th  section  of  the  act  of 
parliament  of  5  Geo.  II.  c.  30.  Cooke''s  B.  L.  541. 
544. 

It  is  clear  that  the  separate  creditors  cannot  come 
upon  the  joint  fund  until  all  the  joint  creditors  are 
paid ;  it  is  unreasonable  that  the  joint  creditors 
should  take  the  whole  separate  estate  without  looking 
at  all  to  the  joint  estate.  In  the  present  case  it  is  not 
stated  that  the  joint  funds  were  exhausted.  It  does 
not  appear  but  that  the  other  partner  is  solvent.  The 
assignee  of  Thomas  Moore  cannot  collect  the  debts 
due  to  Thomas  and  Henry  Moore,  and  it  is  inequi- 
table that  he  should  be  obliged  to  pay  their  debts. 

In  order  to  be  set  off  under  the  bankrupt  law,  it 
must  be  ^  plain  mutual  credit.  Cooke's  B.  L.  568.  If 
due  in  different  rights,  it  cannot  be  set  oft'.  A  separate 
claim  against  one  partner  cannot  be  set  off  against  a 
joint  demand.     1  Wash.  77.  Scott  v.  Trent. 

Sifjims^  in  reply. 

The  defendants  below  might  have  proved  their 
debt  under  the  commission  against  Thomas  Moore. 

The  34th  section  of  the  bankrupt  law  provides^ 
6 
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that  a  discharge  under  a  commission  against  one 
partner  shall  not  discharge  the  other  partner;  which 
provision  would  be  wholly  unnecessary,  if  a  joint 
debt  could  not  be  proved  under  that  commission. 

It  is  true  that  there  is  no  statute  in  Virginia  au- 
thorizing set-off;  but  under  the  equity  of  the  statute 
respecting  the  action  of  debt  by  the  assignees  of 
promissory  notes  and  bonds,  set-off  has  been  allowed 
in  that  state. 

But  the  assignee  of  T.  Moore,  if  he  had  an  equi- 
table right  to  the  joint  debts,  might  bring  an  action 
in  the  joint  name,  and  a  court  of  law  would  protect 
his  equity. 

Livingston,  J.  I  do  not  recollect  any  particu- 
lar authority,  but  I  have  always  considered  it  as  one 
of  the  clearest  principles  of  Iaw,that  a  jointdebt  can- 
not, at  law,  be  set  off  against  a  separate  claim. 

Februarij  IS. 

Marshall,  Ch.  J.  delivered  the  opinion  of  tht 
court,  as  follows  : 

In  this  case  the  plaintiffs  in  error,  who  were  de- 
fendants in  the  circuit  court,  claimed  to  set  off  against 
a  debt  due  from  them  to  Thomas  Moore,  the  bank- 
rupt, a  debt  previously  due  to  them  from  the  firm  of 
H.  and  T.  Moore,  which  firm  was  dissolved,  and  the 
partnership  fund  had  passed  to  T.  Moore.  This 
offset  was  not  allowed;  and  its  rejection  is  the  error 
alleged  in  the  proceedings  of  the  circuit  court. 

At  law,  independent  of  the  statute  of  bankruptcy, 
the  court  is  of  opinion  that  this  discount  could  not 
have  been  made  in  a  suit  instituted  by  Thomas 
Moore  against  the  Tuckers  ;  and  if  the  words  of  the 
act  of  congress  allowing  set-off  in  the  case  of  mu- 
fual  debts  and  credits  were  to  be  expounded  with- 
out regard  to  the  provisions  of  that  act  in  other  re- 
spects, it  is  probable  that  they  would  not  be  extended 
beyond  that  technical  operation,  to  which  has  been' 
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allowed  the  term  "  mutual  debts,"  itr  ordinary  cases. 
But  the  bankrupt  law  changes  essentially  the  rela- 
tive situation  of  the  parties ;  and  the  provisions 
making  that  change  are  thought,  by  a  majority  of  the 
court,  to  have  a  material  influence  on  the  words  of 
the  42d  section  of  the  act,  which  provide  for  the 
case  of  mutual  debts  and  credits. 

It  is  the  opinion  of  the  court  that  this  is  a  debt, 
which  might  have  been  proved  under  the  6th  section 
of  the  act.  It  is  a  debt,  vv-hich,  by  a  suit  against 
both  the  partners,  might  have  I^een  recovered  against 
either  of  them,  and  either  mii^ht  have  been  compelled 
to  pay  the  whole.  Although  due  from  the  company, 
yet  it  is  also  due  from  each  member  of  the  company; 
and  the  claim  of  the  creditor  for  its  satisfaction  ex- 
tended, previous  to  the  act  of  bankruptcy,  to  the 
whole  property  of  each  member  of  the  firm,  as  well 
as  to  the  joint  property  of  the  firm.  It  would  be 
certainly  impairing  that  claim  to  apply,  by  the  ope- 
ration of  law,  the  whole  particular  fund  to  other 
creditors,  who,  at  the  time  of  the  bankruptcy,  had 
not  a  better  legal  claim  on  that  fund  than  the  Tuck- 
ers, without  allowing  them  to  participate  in  it.  The 
court,  therefore,  would  be  much  inclined  to  consider 
the  creditors  of  the  partnership  as  having  a  right, 
under  the  general  description  of  creditors  of  the 
bankrupt,  to  prove  their  debts  before  the  commis- 
sioners. But  all  doubt  on  this  subject  seems  to  be 
removed  by  the  proviso  to  the  34th  section.  That 
section  declares, that  the  bankrupt  shall  be  discharged 
from  all  debts  which  were  due  from  him  at  the  date 
of  the  bankruptcy,  and  ail  which  were  or  might  have 
been  proved  under  the  said  commission,  "  Provided 
that  no  such  discharge  of  a  bankrupt  shall  release  or 
discharge  any  person,  who  was  a  partner  with  such 
bankrupt  at  the  time  he  or  she  became  bankrupt,  or 
who  was  then  jointly  held  or  bound  with  such  bank- 
rupt for  the  same  debt  or  debts,  from  which  such 
bankrupt  was  discharged  as  aforesaid." 

Thomas  Moore,  then,  is  discharged  from  the  debt 
due  from  Henry  and  Thomas  Moore  to  the  Tuckers;  . 
and  if  he  is  discharged  therefrom,  it  would  seem  to. 
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be  an  infraction  of  their  pre-existing  rights  not  to  al- 
low them  a  share  of  his  property.  It  is  deemed  by 
the  court  material  in  the  construction  of  this  statute, 
that,  as  the  proviso  shows  the  joint  creditors  to  be 
within  the  description  of  the  terms  creditors  of  the. 
bankrupt,  so  as  to  enable  them  to  prove  their  debts 
under  the  commission,  they  are  of  necessity  com- 
prehended within  the  same  terms  in  those  sections 
which  direct  to  whom  the  dividends  are  to  be  made. 
The  words  of  the  29th  and  30th  sections  are  im- 
perative. They  command  the  commissioners  to  di- 
vide the  estate  of  the  bankrupt  among  such  of  his 
creditors  as  shall  have  made  due  proof  of  their  debts, 
in  proportion  to  the  amount  of  their  claims.  Conse- 
quently, every  creditor  who  proves  his  debt  is  enti- 
tled to  a  dividend. 

But,  although  the  creditors  of  H.  and  T.  Moore 
might  have  proved  their  debt  before  the  commis- 
sioners, and  have  received  a  dividend  out  of  the 
estate  of  the  bankrupt,  it  may  be  contended  that, 
having  failed  to  do  so,  they  are  not  entitled  to  set  off 
their  whole  claim. 

The  42d  section  of  the  act  directs,  that  where  it 
shall  appear  to  the  commissioners  that  there  hath 
been  mutual  credit  given  by  the  bankrupt  and  any 
other  person,  or  mutual  debts  between  them  at  any 
time  before  such  person  became  bankrupt,  the  as- 
signee or  assignees  of  the  estate  shall  state  the  ac- 
count between  them,  and  one  debt  may  be  set  off 
against  the  other ;  and  what  shall  appear  to  be  due 
on  either  side,  on  the  balance  of  such  account,  alter 
such  set-off,  and  no  more,  shall  be  claimed  or  paid 
on  either  side  respectively. 

The  term  "  debt,"  as  used  in  this  section,  is  fairly 
to  be  construed  to  mean  any  debt  for  which  the  act 
provides.  A  debt  which  may  be  proved  belore  the 
commissioners,  and  to  the  owner  of  which  a  divi- 
dend must  be  paid,  is  a  debt  in  the  sense  of  the  term 
as  used  in  this  section. 

Vol.  T.  i^ 
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i  uckehs  Were  this  doubtful,  it  cannot  be  denied  that  the 

OxLEY.  advantage  given  by  the  section  is  reciprocal,  and  in 
any  case  where  the  set-off  would  be  allowed,  if  the 
balance  was  against  the  bankrupt,  it  must  be  allowed 
if  in  his  favour.  It  has  already  been  stated  that  the 
Tuckers  might  have  proved  their  claim  before  the 
commissioners.  Can  it  be  doubted  that  the  whole 
of  the  debt  due  to  the  bankrupt  would,  under  this 
section,  have  been  deducted  from  that  claim  ?  We 
think  it  cannot  be  doubted.  Then,  the  terms  ap- 
plying alike  to  each  party,  the  debt  due  to  the  Tuck- 
ers must  be  set  off  from  that  which  they  owe  the 
bankrupt. 

If  the  "  assignee  of  the  estate  ought  to  have  stated 
the  account,"  and  have  only  claimed  the  balance,  his 
omitting  so  to  do  cannot  enlarge  his  rights;  he  can 
only  recover  what  he  ought  to  have  claimed. 

This,  which  seems  to  be  the  naked  law  of  the 
case,  is  not  unreasonable.  It  is  lair  to  conclude  that 
the  Tuckers  forbore  to  recover  the  money  due  to 
them  from  H.  and  T.  Moore,  in  consideration  of 
their  dealings  with  T.  Moore,  after  he  traded  on  his 
separate  account. 

This  exposition  of  the  bankrupt  act  appears  to  the 
court  to  conform  to  that  vfhich  is  given  in  England. 
As  the  bankrupt  law  of  the  United  States,  so  far  as 
respects  this  case,  is  almost,  if  not  completely,  copied 
from  that  of  England,  the  decisions  which  have  been 
made  on  that  law  by  the  English  judges  may  be  con- 
sidered as  having  been  adopted  with  the  text  they 
expounded. 

In  England,  it  has  never  been  doubted  that  a  man, 
having  a  claim  on  two  persons,  might  become  a  peti- 
tioning creditor  for  the  bankruptcy  of  one  of  them. 
Such  petitioning  creditor  has  always  been  admitted 
to  prove  his  debt  before  the  commissioners,  and  to 
receive  his  dividends,  in  proportion,  with  the  other 
creditors.  He  is,  then,  in  contemplation  of  the  act, 
a  creditor  of  the  bankrupt;  and,  consequently,  all  the 
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provisions  of  the  act  apply  to  him,  as  to  other  credit- 
ors. This  would  seem  to  prove  that,  under  the  le- 
gal operation  of  the  act,  a  creditor  of  a  firm,  of 
which  the  bankrupt  was  one,  and  a  creditor  of  the 
bankrupt  singly,  were  equrilly  creditors  of  the  bank- 
rupt, in  contemplation  oi  the  law,  and  were  construed 
to  come  equally  within  the  meaning  of  the  term,  as 
used  in  the  act.  If  this  position  be  correct,  the  rules 
which  we  find  laid  down  by  the  chancellor,  for 
marshalling  the  respective  funds,  are  to  be  consider- 
ed merely  as  equitable  restraints  on  the  legal  rights 
of  parties,  obliging  them  to  exercise  those  rights  in 
such  manner  as  not  to  do  injustice  to  others.  This 
is  the  peculiar  province  of  a  court  of  chancery.  It 
is  the  same,  in  principle,  with  the  common  case  of 
marshalling  assets,  where  specialty  creditors,  who 
have  a  right  to  satisfaction  out  of  lands,  exhaust  the 
personal  estate,  to  the  injury  of  simple  contract 
creditors. 

It  is  unrloubtedly  unjust  that  the  Tuckers,  having  a 
claim  on  H,  and  T.  Moore,  and  being  able  to  obtain 
payment  from  H.  Moore,  should  satisfy  that  claim 
entirely  out  of  the  separate  estate  of  T.  Moore,  to 
the  exclusion  of  other  creditors,  who  had  no  resort 
to  Henry ;  and  it  is  probable  that  a  court  of  chancery 
might  restrain  this  use  of  his  legal  rights  within 
equitable  limits.  But  suppose  H.  Moore,  also,  to 
be  a  bankrupt;  or  to  be  insolvent,  and  unable  to  pay 
the  debt ;  would  it  not  be  equally  unjust  to  apply 
the  estate  of  each  individual  to  the  discharge  of  the 
several  debts,  to  the  entire  exclusion  of  their  joint 
creditors,  who,  previous  to  their  bankruptcy,  had  a 
legal  and  equitable  right  to  satisfaction  out  of  the 
separate  estate  of  each  ? 

Mr.  Cooke  has  made  a  very  good  collection  of  the 
decisions  in  England,  on  this  question.  It  will  be 
found  that  a  creditor  of  the  partnership  was  first 
permitted  by  consent  to  prove  his  debt  before  the 
commissioners  of  the  individual  bankrupt,  and  to 
receive  dividends  from  the  separate  fund.  It  was 
afterwardsdecidedby  the  chancellor  that  he  had  aright 
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Tuckers  ^q  ^q  Jq  .  a^d  in  conformity  with  this  decision  was 
OxLEY.  the  regular  course  of  the  court,  until  the  year  1796. 
During  this  time,  however,  the  chancellor,  sitting,  as 
chancellor,  on  a  bill  suggesting  equitable  considera- 
tions for  restraining  the  order  he  had  made,  was  ac- 
customed to  enjoin  the  dividends  which  he  had  or- 
dered, sitting  in  bankruptcy.  This  would  seem  to 
prove  that,  at  law,  the  creditor  of  the  partnership 
had  a  right  to  his  dividends  from  the  separate  fund, 
but  that  equity  would  compel  him  first  to  exhaust  the 
joint  fund. 

In  1796,  this  whole  subject  was  reviewed  in  the 
case  Ex  parte  Elton^  reported  in  3  Ves.  jun.  This 
case  has  been  considered  as  overruling  former  deci- 
sions ;  but,  in  the  opinion  of  the  court,  it  confirms 
the  principle  already  stated.  After  stating  his  objec- 
tion to  the  prevailing  practice,  because  each  order 
carried  in  its  bosom  a  suit  in  chancery,  the  chancellor 
took  time  to  consider  the  subject;  and  finally  deter- 
mined that  the  petitioner  should  be  permitted  to 
prove  his  debt,  and  that  his  dividend  should  be  set 
apart,  but  not  paid  to  him  until  an  account  should  be 
taken  of  the  joint  fund. 

It  is  perfectly  clear  that,  in  this  case,  the  chancel- 
lor, for  convenience,  exercised,  at  the  same  time,  his 
common  law  and  equitable  jurisdiction.  In  con- 
formity with  the  uniform  exposition  of  the  act,  he 
permitted  the  partnership  creditor  to  prove  his  debt 
before  the  commissioners  of  the  bankrupt,  and  di- 
rected the  dividend  to  be  allotted  to  him  out  of  the 
separate  fundj  and  then,  without  the  expense  of  a 
bill,  exercising  his  equitable  powers,  he  suspended 
the  payment  of  this  dividend,  until  it  should  be  as- 
certained how  much  of  it  a  court  of  equity  would 
permit  the  creditor  to  receive.  This  does  not  nega- 
tive, but  affirms,  the  legal  right  of  a  partnership 
creditor  to  come  on  the  separate  fund. 

It  appears  also  to  be  admitted,  that  if  the  parti- 
cular creditors  should  be  satisfied  without  exhausting 
the  fund,  the  residue  might  be  paid  to  the  partner- 
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ship  creditors.  This  seems  to  admit  the  legal  right  TucKEar 
of  those  creditors  to  prove  their  debts,  and  to  re-  oxIey. 
ceive  their  dividends.  It  is  equity,  not  law,  which 
can  postpone  them. 

It  is  the  opinion  of  a  majority  of  the  court,  that 
the  circuit  court  erred  in  rendering  a  judgment  on 
this  special  verdict  for  the  sum  of  14v3  dollars  and  33 
cents,  instead  of  the  sum  of  16  dollars  and  63  cents  ; 
which  was  the  balance  after  deducting  the  debt  aue 
from  H.  and  T.  Moore  to  the  defendants  in  that 
court.  It  is  therefore  considered  by  the  court,  that 
the  said  judgment  be  reversed  and  annulled;  and 
that  judgment  be  rendered  for  the  plaintiffs  in  the 
circuit  court  for  the  sum  of  1 6  dollars  and  63  cents, 
and  the  costs  in  the  circuit  court. 

Judgment  reversed. 


YOUNG  V.  THE  BANK  OF  ALEXANDRIA. 


ERROR  to  the  circuit  court  of  the  district  of  Suits  broa^ght^ 
Columbia,  sitting  in  Alexandria,  in  an  action  of  debt  Aiexandiil up- 
upon  a  promissory  note,  negotiable  in  the  bank  of  on  promissory 
Alexandria,  made  by  Toung  to  Teuton^  and  by  him  ]Je^tftiabir*in 
endorsed  to  the  bank.  that  bank,  are 

entitled  to  trial 
.  ,       ,  ,       »t    the  return 

Ihe  only  question  now  argued,  was  whether  the  term    of    the 
court  below  erred  in  ruling  the  plaintiff  in  error  into  '*^'^'"^' 
a  trial  at  the  return  term  of  the  writ. 

The  bill  of  exceptions  set  forth  the  capias  ad  re- 
spondendum  issued  by  the  circuit  court  of  the  dis- 
trict of  Columbia,  on  the  10th  of  November,  1807, 
returnable  "  at  the  next  court.^^  The  defendant  be- 
low was  taken  on  the  12th  of  November.  The  next 
court  was  holden  by  law  on  the  4th  Monday  of  No- 
vember, 180r. 
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Young  Jt  further  stated,  that  the  counsel  for  the  plamtiffe 

The  Bank,  below,  having  filed  his  declaration  at  the  return  term, 
^c  prayed  the  court  to  fix  a  day   for   the   trial   of  the 

""^*^*'''^*^  cause  during  the  present  term,  and  also  t®  rule  the 
defendant  to  plead  at  a  short  day  during  the  term, 
and  offered  to  consent  that  the  defendant  should 
plead  the  general  issue,  and  under  that  plea  give  in 
evidence  any  special  matter  which  he  could  plead 
either  in  bar  or  abatement;  to  which  the  defendant- 
objected;  but  the  court  ruled  him  to  plead  the  next 
day,  and  upon  the  general  issue  being  joined,  ruled 
him  to  trial  immediately. 

By  the  general  rules  of  practice  established  by  the 
circuit  court  it  is  ordered,  that  all  process  issuing 
from  that  court,  except  executions,  be  made  returna- 
ble before  the  court  in  term  time;  and  that  rules  be 
held  in  the  clerk's  office  on  the  day  after  the  rising 
of  the  court  in  each  term,  and  on  the  same  day  in 
each  month  thereafter  during  the  vacation  ;  and  that 
all  proceedings  and  orders  taken  at  the  rules  shall 
conform  as  near  as  may  be  to  the  rules  of  proceeding 
directed  by  an  act  of  the  assembly  of  Virginia,  en- 
titled "  An  act  reducing  into  one  the  several  acts 
concerning  the  establishment,  jurisdiction  and  powers 
of  district  courts,"  and  the  several  acts  amending 
the  same.  By  that  act,  which  was  passed  December 
12,  1J^92,  it  is  ordered,  that  "  one  month  after  the 
plaintiff  hath  filed  his  declaration  he  may  give  a  rule 
to  plead  with  the  clerk,  and  if  the  defendant  shall  not 
plead  accordingly  at  the  expiration  of  such  rule,  the 
plaintiff  may  enter  judgment  for  his  debt  or  damages 
and  costs."  "  All  rules  to  declare,  plead,  reply,  re- 
join, or  for  other  proceedings,  shall  be  given  regular- 
ly from  month  to  month,  shall  be  entered  in  a  book 
to  be  kept  for  that  purpose,  and  shall  expire  on  the 
succeeding  rule  day."  By  the  25th  section  of  that 
act,  it  is  provided  that  in  certain  cases  the  sheriff 
may  take  the  engagement  of  an  attorney  of  the  court, 
endorsed  on  the  writ,  that  he  will  appear  for  the  de- 
fendant, "  and  such  appearance  shall  be  entered  with 
the  clerk  in  the  office,  on  the  first  day  after  the  end 
of  the  court  to  which  sirrh  process  is  reiurnahle^  xvhich 
'        S 
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/s  hereby  declared  to  be  the  appearance  day  in  all  pro-      Young 
cess   returnable   to  any   day  of  the  court  next  pre-   The  Bank, 
ceding.'''* 


By  the  act  of  congress  of  STth  of  February,  1801, 
it  is  declared  that  the  la^ys  of  Virginia,  as  they  then 
existed,  should  be  and  remain  in  force  in  that  part 
of  the  district  of  Columbia  which  was  ceded  by 
Virginia  to  the  United  States. 

By  the  act  of  congress  of  the  3d  of  March,  1801, 
§  3.  it  is  enacted,  that  the  circuit  court  for  the  coun- 
ty of  Alexandria,  shall  possess  and  exercise  the 
same  powers  and  jurisdiction  civil  and  criminal  as 
was  then  possessed  and  exercised  by  the  district 
courts  of  Virginia. 

By  the  act  of  assembly  of  Virginia,  passed  on 
the  23d  of  November,  1792,  and  which  incorporated 
the  bank,  it  is  ordered,  that  in  suits  brought  by  the 
bank,  upon  notes  made  negotiable  therein,  an  issue 
shall  be  made  up,  and  trial  had  at  the  return  term  of 
the  writ. 

Toungs^  for  the  plaintiff  in  error. 

The  act  of  27th  of  February,  1801,  conferred  on 
the  circuit  court  for  the  district  of  Columbia,  no  other 
powers  than  those  which  had  been  given  generally 
to  the  circuit  courts  of  the  United  States,  by  the  act 
passed  in  the  same  session,  vol.  5.  p.  237.  §  11.  and 
by  that  act  no  such  power  is  given  to  those  courts 
in  respect  to  the  debts  due  to  the  bank. 

The  3d  section  of  the  act  of  the  3d  of  March, 
1801,  relates  to  criminal  jurisdiction  only,  or  if  it 
relates  to  the  civil  jurisdiction,  it  is  not  clear  that 
the  district  courts  of  Virginia  could  exercise  the 
power,  because  those  courts  were  established  after 
the  act  incorporating  the  bank. 

When  this  case  was  before  this  court  at  the  last 
term,  upon  the  motion   to  quash   the  writ   of  error, 
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Young       this  court  decided  that  so  much  of  the  charter  as 
■r„.  R.NK     took  away  the  right  of  appeal  from  the  debtors   to 
"^^    ^c      '    the  bank,  in  the  courts  of  Virgmia,  did  not  apply  to 
-v"^^  the  courts   of  the  United   States;  and  a  distmction 
was  taken  between  the  rights  which  the  bank  had  as 
a  body   corporate    and   its    remedies   derived  from 
particular  provisions  in    its  charter.     The  sumnnary 
trial  is  nothing  more  than  a  form  of  remedy  given 
by  its    charter,    and   cannot  be   binding   upon    the 
courts  of  the  United   States.     The   proviso    m  the 
16th  section    of   the   act  of  the  27th  of  February, 
1801,  only  saves  the  rights,  not  the  remedies,  ot  the 
corporation. 

Simms  and  6'tya;m,  contra* 

The  act  incorporating  the  bank  of  Alexandria  is 
a  public  act,  and  obligatory  upon  all  the  courts  of 
Virginia.  By  the  act  of  congress  of  the  2rth  ot  Fe- 
bruary, 1801,  it  is  adopted,  together  with  all  the 
otherlaws  of  Virginia,  as  the  law  within  the  county 
of  Alexandria;  and  is  therefore  as  binding  upon  the 
circuit  court  of  the  district  of  Columbia,  as  it  was 
upon  the  courts  of  Virginia ;  but  lest  any  doubt 
should  exist  on  the  subject,  the  act  of  congress  oi 
the  3d  of  March,  1801,  declares,  that  the  circuit 
court  of  that  district  "  shall  possess  and  exercise 
the  same  powers  and  jurisdiction,  civiUnd  criminaL 
as  is  now  possessed  and  exercised  by  the  district 
courts  of  Virginia."  There  has  never  been  a  doubt 
but  that  the  district  courts  of  Virginia  had  jurisdic- 
tion in  cases  in  which  the  bank  was  plamtiff,  and  was 
bound,  if  requested,  to  compel  the  defendant  to  go 
to  trial  at  the  return  term.  The  clause  in  the  char- 
-ter  of  the  bank  is  an  exception  to  the  general  laM 
upon  the  subject  of  judicial  proceedings  ;  but  the 
exception  is  equally  valid  with  the  general  rule. 

Jones,  in  reply. 

The  bank  has  not  brought  the  case  within  the  act. 
The  writ  is  not  returnable  until  the  return  day,  and 
the  return  dav   is    not  until  after  the  rising  of  the 
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court;  30  that  the  bank  is  not  entitled  to  a  trial  until      Youn»; 
the  second  term  after  issuing  the  writ.     The  writ  is  THE^iANKj 
returnable  to  the  7iext  court;  but  the  officer  has  the  &c. 

whole  term  to   return  it  in,  and  may  delay   it  until    '^ 
the  very  last  moment  of  the  session. 

MaTch  10. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
oourt  to  the  following  effect : 

The  writ  being  returnable  to  the  court,  is  returna*^ 
ble  the  first  day  of  the  court.  It  was  known  to  the 
legislature  of  Virginia  that  the  appearance  day  for 
all  process  was  the  day  after  the  term.  When, 
therefore,  they  directed  that  a  trial  should  be  had 
at  the  return  term,  they  must  have  intended  that 
this  case  should  be  an  exception  to  the  general  rule. 

Judgment  affirmed. 


YEATON  V.   THE  BANK  OF  ALEXANDRIA. 


ERROR  to  the  circuit  court  of  the  district  of  Co-  The  bank 
lumbia,  in  an  action  of  assumpsit  brought  by  the  de-  may^',''n'a1"tai',t 
fendants  in  error  against  the  plaintiff  in  error  as  en-  an  action  a- 
dorsor  of  a  promissory  note  for  the  accommodation  ?^'"*'^  ^l'^  ^"" 

„    ,,     --  ^      ,  /  tloisorof  a  pro- 

of K.  Young,  the  maker.  miss-ny    note 

made   negntia- 

The  declaration  contained  two  counts.  One  upon  bank,  without 
the  endorsement  of  the  note,  in  the  usual  form,  and  *i''^^  suins^the 
without  any  averment  of  the  insolvency  of  the  ma-  dn^  him'i.fsoN 
ker,  or  of  any  steps  taken  to  enforce  payment  from  vent,  aithous^h 
him.     I'he  other  was  for  money  had  and  received,    ^^l^^  wal°'ror 

tlie  accommo- 

The  same  questions  arose  in  this  case  as  in  the  jj-^aj-^c"  ^^  ^[,j 

preceding  case  of  Youn^  v.  The  Bank  of  Alexandria^  notwiihstanfi- 

but  the  only   question   argued  in   this  cause,  was,  "'>'^'J^^^J^  ^^^^'^ 

whether  an  endorsor  of  a  promissory  note  to  the  bank  pii'eii  eeniraes 

Vol.  Y.  G 
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Yeaton'     of  Alexandria,  for  the  accommodation  of  the  maker. 

The  K\Mc    ^^^^  liable  in  an  action  by  the  bank,  until  after  a  suit, 

&c.'  "  ^'  judgment  and  execution  against  the  maker  had  pro- 

v-^^/'^^^  ved  fruitless,  or  the  maker  was  otherwise  proved  to 

oftiiecmio.sor  ije  insolvent. 

ot    a     ])i*omis- 

sorv   note,    by  /-    i  •         -v  t  r^i.     r 

the  generaiun-  Upon  the  Opening  of  the  pomt,  jMarshall,  Ch.  J. 
Strcountrsijo'^served  that  it  had  been  decided  by  this  court  m 
that  he  "viii  the  cases  of  French  v.  The  Bank  of  Columbia^  .ante, 
pav  the  (Ubt,  ^3/,  4,  p^  141,)    and    Violet  v.  Patton,  at  this   term, 

It   by  clue  (iili-  ',  ^  c   •       \     '  c         y^ 

genceii cannot  that  the  circumstance  of  its  bemg  tor  the  accommo- 
fmm  thf 'raa'  ^^^'O"  ^^  ^^'^  m:iker  makes  no  difference.     The  en- 
^om  t  e  raa-  ^^^.g^^.  j^  as  much  liable  as  if  he  had  himself  received 
Perhaps  the  the  monev. 

undertaking  ot  •> 

the     endorsor 

of  a  note  to  a       T'oiinsTs.  for  the  plaintiff  in  error. 

bank   may    be  "^ 

'Jifferent.  ^ 

It  is  no  oh-  The  general  lav/  of  Virginia,  upon  the  subject  ol 
imiSemcnf''  promissorv  notes,  is,  that  the  endorsor  is  not  liable 
was  for  the  ac-  until  a  suit  has  been  brought  against  the  maker,  and 
commodation    ;^d„ment  recovered;  and  the  execution  has  proved 

ot   the  maker.  J,      .0,  ,  ,  •  1  •  1  i       • 

The  consider-  truitless,  or  the  maker  is  otherwise  proved  to  be  m- 
ation    moving  solvent.     If  there  be  any  exception  in  favour  of  the 
toThe'mS-  bank  it  must  be  a  privilege  granted  by  its  charter, 
of  the  note,  on  Xhe  Only  woi'ds  under  which  such  a  privilege  can  be 
Jhe   endlj'Jsor[  supposed  to  exist  are  these  :  "And  whereas  it  is  abso- 
charges    botli  lutely  necessary   that  debts   due   to    the  said  bank 
cWo^'or!'"''"'^  should  be  punctually  paid,  to  enable  the   directors 
to  calculate  with  certainty  and  precision  on  meeting 
the  demands  that  may  be  made  upon  them,  be  it  en- 
acted, that  when  any  person  or  persons  indebted  to 
the  said  bank  on  bonds,  bills  or  notes,  given  or  en- 
dorsed by  them,  with  an  express  consent  in  writing 
that  they  may  be  negotiable  at  the  said  bank,  shall 
refuse  or  neglect  to  make  payment  at  the  time  the 
same  may  become  ^?/e,and  a  suit  shall  be  thereupon 
commenced  against  such  defaulter^  and  a  capias  ad 
respondendum  returned  executed,  or  a  copy  leit  at  the 
usual  place  of  residence  of  such  defaulter,  at  least  ten 
davs  before  the  return  day  of  such  writ,  the  court 
shall"  order  the  proceedings  to  be  made  up,  and  the 
cause  tried  at  the  first  court. 
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But  according  to  this  act,  the  person  to  he  sued  Yeatos 
must  be  a  person  indebted  to  the  bank  by  endorse' 
ment;  and  under  the  general  law  of  Virginia  no  per- 
son is  indebted  by  endorseriient  of  a  note  until  the 
maker  be  insolvent,  or  the  plaintiff  shall  have  failed 
to  obtain  payment  from  the  maker  by  suit,  judgment, 
and  execution. 

Swann^  contra,  admitted  the  general  law  of  Vir- 
ginia respecting  promissory  notes  to  be  as  stated, 
but  contended  that  by  the  words  of  the  act  of  incor- 
poration, an  endorser  of  a  note  is  to  be  considered 
as  indebted  to  the  bank  upon  failure  to  pay  the  note 
when  it  becomes  due.  The  preamble  shows  that 
punctuality  in  payment  was  the  object  in  view ; 
which  would  be  entirely  defeated  if  the  bank  could 
not  compel  payment  from  an  endorsor  until  they  had 
pursued  the  maker  through  all  the  tedious  delays  of 
the  law.  If  the  note  be  not  paid  when  it  becomes 
due,  the  act  calls  the  endorsor  a  defaulter^  and  directs 
judgment  to  be  entered  up  against  him  at  the  first 
court  thereafter. 

March  10. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 


The  question  in  this  case  is,  whether  the  endorsor 
of  a  note  negotiable  in  the  bank  of  Alexandria,  if 
such  endorsement  be  for  accommodation,  may  be 
sued  by  the  bank,  before  a  suit  shall  be  instituted 
against  the  maker,  if  the  maker  be  solvent. 

In  Virginia,  the  endorsor  of  a  promissory  note 
was  not,  when  the  town  of  Alexandria  was  sepa- 
rated from  that  state,  liable  to  the  holder  by  any 
express  statute.  He  was  only  liable  under  the  im- 
plied contract  created  by  his  endorsement.  This 
implied  contract,  by  the  general  understanding  of 
the  country,  was,  that  he  would  pay  the  debt,  if  by 
due  diligence  it  could  not  be  obtained  from  the 
maker.     This  condition,  however,  was  not  express* 
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Yeaton  ed.     Yet  it  was  just,  because   it  was  consistent  with 

The  Hank  general  usage,   and,  therefore,  was    the  real  under- 

kc.  standing  with  which  such  an  endorsement  was  made 

^^^  V"*^^  and  received. 

But  in  banks,  this  is  probably  not  the  usage  ;  and 
if  it  be  not,  then  the  same  reason  does  not  exist  for 
annexing  such  a  condition  to  the  contract  created  by 
endorsement.  If  banks  are  understood  to  receiv.e 
notes  made  negotiable  with  them,  as  subject  to  the 
law  which  governs  inland  bills  of  exchange,  then  it 
would  seem  reasonal^le,  in  the  case  of  notes  actually 
negotiated  widi  them,  to  imply,  from  the  act  of  en- 
dorsement, an  undertaking  conformable  to  that 
uscjgc.  It,  then,  the  case  showed  that  such  was  the 
usage  of  the  bank,  and  such  the  understanding  under 
which  notes  were  discounted,  this  court  is  not  pre- 
pare, d  to  say  that  the  undertaking  created  by  the 
endorsement  would  not  be  so  fashioned  as  to  give 
effect  to  the  real  intention  of  the  parties. 

But  the  incorporating  act  removes  any  doubt 
which  might  otherwise  exist  on  this  point. 

The  20th  section  of  that  act  declares,  "  that  when- 
ever any  person  or  persons  indebted  to  the  said 
bank  on  bonds,  bills,  or  notes,  given  or  endoxsed  by 
them,  with  an  express  consent,  in  writing,  that  they 
may  be  negotiable  at  the  said  bank,  and  shall  refuse 
or  neglect  to  make  payment  at  the  time  the  same  may 
become  due,  and  a  suit  shall  thereupon  be  com- 
menced, &c.  judgment  is  to  be  rendered  in  a  sum- 
mary manner. 

A  person,  then,  may  become  indebted  to  the  bank 
on  a  note  endorsed  by  him,  as  well  as  on  a  note 
made  by  him  ;  and  the  question  is,  when  does  he 
become  indebted.  The  act  appears  to  answer  this 
question  in  the  succeeding  member  of  the  sentence. 
The  words  are,  *'  and  shall  refuse  or  neglect  to 
make  payment  at  the  time  the  same  may  become 
due."  To  what  antecedent  does  the  word  "  same'"' 
refer?  Most  obviously  to  the  words  '' bond,  bill 
or  note."     When  the  bond,  bill  or  note  becomes 
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due,   the    maker   or   endorsbr,  who  shall  refuse    or     "iEATov 
neglect   to  make  payment,   is  within  the  description  The  Hank, 
of  the  act.     No  man  can  be  said  to  refuse  or  neglect         &«. 
to  make   payment,  before  the  money   is  demandable  -"^"^/^^ 
from  him,  and  till  then    no    action  can  be  brought. 
But   the   law    proceeds    to    say,  "  and   a  suit  shall 
thereupon  be  commenced."     The  word  "  thereupon''^ 
must  refer  to  the  note,  or  to  the  circumstances  pre- 
viously stated.   Give  it  the  one  meaning  or  the  other, 
and  the  law   obviously  contemplates   a   suit  against 
the  maker  or  endorsor,  on  his  refusing  or  neglecting 
to  pay  such  note,  Avhen  it  shall  become  due.     The 
act  then   proceeds  to  say,  that,  when  this  suit  shall 
be  so   commenced,  the  court  shall  render  judgment 
thereon  in  a  summary  way. 

It  is  alleged  that  the  preceding  part  of  the  section 
is  all  recital,  and  cannot,  therefore,  be  construed  to 
give  a  right  to  sue,  where  that  right  did  not  before* 
exist :  that  the  enacting  clause  gives  no  remedy 
where  one  did  not  before  exist;  but  substitutes  a 
summary  mode  of  proceeding,  for  that  more  tedious 
action  which  the  previous  laws  had  given. 

It  is  true  that  the  first  part  of  this  section  is  re- 
cital; but  it  describes  the  precise  case  in  which  judg- 
ment shall  be  rendered  in  a  summary  way.  That 
precise  case  is,  where  a  person  indebted,  by  making 
or  endorsing  a  note  negotiable  and  negotiated  in  the 
])ank,  shall  refuse  or  neglect  to  make  payment  there- 
of, when  such  note  shall  become  due.  The  time 
when  he  becomes  indebted  is  declared  to  be,  when 
the  note  becomes  due. 

It  is  alleged  that  an  accommodation  endorsor  can- 
not then  become  indebted.  This  distinction  was 
completely  overruled  in  the  case  of  Violet  and  Pat- 
'  ton.  The  consideration  moving  from  the  bank  to 
the  maker  of  the  note,  on  the  credit  of  the  endorsor, 
ftharges  both  the  maker  and  the  endorsor.  The  en- 
dorsor is,  in  this  respect,  as  liable,  both  in  reason  and 
in  law,  to  the  claim  of  the  bank,  as  if  he  had  placed 
his  name  on  the  face  instead  of  the  back  of  the  note. 
Judgment  affirmed  with  costs. 
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Yeaton         Johnson,  J.     Both  the  questions,*  argued  in  this 
case,  arise  out  of  the  act  of  Virginia  incorporating 


kc. 


On  the  point  of  the  summary  jurisdiction,  I  con- 
cur with  my  brethren,  and  think    this  opinion  per- 
fecdy  consistent  with  the  decision,  at  the  last  term, 
rehitive  to  the  right  of  appeal.     I  remember  duit  my 
opinion   in  that  case  was  founded  on  the  idea  that 
the  provisions  of  that  act,  relative  to  the  summary 
recovery  of  debts,  was  entirely  a  judicial  regulation. 
That  the  judicial  power   was  unalienable  from  the 
sovereignty  of  a  country,  and  must,  dierefore,  in  all 
ils  modifications,  remain  subject  to  the  will  of  suc- 
ceeding k-islatures.     That  it  was,  in  fact,  a  subject 
in  which  a  peculiar,  indefeasible  right  could  not  be 
%'ested  in   an  individual.     I   thought  it,   therefore, 
from  its  nature,  unaffected  by  the  clause  of  the  act 
of  acceptance   reserving   to  the   bank  its   corporate 
rights,  and  of  course  affected  by  the  law  which  gives 
an  appeal,  generally,  from  the  courts  of  this  district 
to  the  supreme  court,  above  a  certain  amount.     I 
h;tve  no  doubt  of  the  power  of  congress  to  deprive 
them  also  of  their  summary  remedy ;  but  it  has  not 
yet  legislated  to  that  effect. 

On  the  other  question,  I  entertain  a  very  strong 
opinion  in  opposition  to  that  ot  the  court. 

The  doctrine  has  been  repeatedly  sanctioned  m 
this  court,  that,  in  the  state  of  Virginia,  the  holder 
of  a  promissory  note  cannot  recover  against  an  en- 
dorser without  proving  the  insolvency  ot  the  drawer. 
But  it  is  contended  that  the  act,  incorporating  this 
bank,  has  placed  the  notes  negotiable  therein  on  a 
different  footing;  and  that  an  endorsor  ot  such  a 
note  may  be  sued  as  soon  as  it  is  dishonoured,  with- 
out any  evidence  of  the  insolvency  of  the  drawer. 
The  following  are  the  words  of  the  clause,  so  far  as 
they  are  material  to  this  case :  "  And  whereas  it  is 

*  This  case  was  argued  in  connection  with  that  of  Jokk^- v  V'^- 
Bmik  of  Alexandria,  as  one  case.  Th.3  op.n.oi,,  theretore,  appUes  tc^ 
liiolli  cases. 

.6 
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absolutely  necessary  that  debts  clue  to  the  said  bank 
should  be  punctually  paid,  to  enable  the  directors  to 
calculate  with  certainty  and  precision  on  meeting  the 
demands  that  may  be  made  upon  them,  be  it  enacted, 
that  whenever  any  person  or  persons  indebted  to  the 
said  bank  on  bonds,  bills,  or  notes,  given  or  endorsed 
by  them,  widi  an  express  consent  in  writing  that 
they  may  be  negotiable  at  the  said  bank,  and  shall 
refuse  or  neglect  to  make  payment  at  the  time  the 
same  may  become  due,  and  a  suit  shall  be  there- 
upon commenced  against  such  defaulter,  and  ^capias 
ad  respondendum  returned  and  executed,  or  a  copy 
left  at  the  usual  place  of  residence  of  such  defaulter, 
at  least  ten  days  before  the  return  day  of  such  writ, 
the  court  shall,"  &c.  It  then  goes  on  and  enacts, 
that,  in  such  case,"  the  court  shall  order  the  proceed- 
ings to  be  made  up,  and  the  cause  tried  at  the  first 
court."  This  bare  recital,or  preamble,  without  one  en- 
acting word,  is  what  is  supposed  to  have  effected  this 
important  change  in  the  law  of  Virginia,  relative  to 
the  liability  of  an  endorsor.  Much  stress  was  laid,  in 
the  argument,  upon  the  use  of  the  word  "  indebted," 
as  applied  to  the  endorsor,  the  words  "negotiable  at 
the  said  bank,"  and  words  which  suppose  the  com- 
mencement of  a  suit,  as  soon  as  a  note  "  becomes 
due."  I  positively  deny  the  correctness  of  main- 
taining any  repeal  or  alteration  in  the  principle  of  a 
law,  upon  an  implication  drawn  from  a  mere  pre- 
amble or  recital  to  an  act.  Enacting  words  will  un- 
doubtedly often  produce  a  repeal  by  implication,  but 
a  recital  or  preamble  sets  forth  merely  the  motives 
or  inducements  of  the  legislator,  and,  whether  found- 
ed in  error  or  truth,  serves  no  other  purpose  than 
to  justify  him  to  those  for  whom  he  is  legislating,  or, 
at  times,  to  assist  in  devtlrping  the  meaning  of 
doubtful  enacting  words.  Admit  the  principle,  that 
a  preamble  may  have  the  effect  of  enacting  words, 
and  there  is  no  necessity  for  dilating  on  the  inextri- 
cable absurdities  in  which  a  court  may  be  involved. 
In  the  case  before  us,  it  is  possible  that  the  legisla- 
ture may  have  supposed  that  the  law  of  Virginia 
would  sanction  an  immediate  suit  against  the  en- 
dorsor, without  evidence  of  the  drawer's  insolvency  ; 
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Yeaton  i^m  i\^q\y  courts  of  justice  have  decided  otherwise; 
and  it  would  be  singular  if  an  erroneous  opinion, 
,  entertained  by  that  body,  should  have  all  the  effects 
of  a  law  passed  by  it.  But  there  is  not  a  word  con- 
tained in  this  preamble  which  ntiay  not  be  fully  satis- 
fied, without  producing  any  necessary  implication 
against  the  general  law  of  Virginia,  relative  to  the 
liability  of  the  endorsor. 

When  the  legislature  speaks  of  a  person  indebted 
by  endorsement,  it  can  only  be  understood  to  speak 
of  one  indebted  according  to  the  legal  liability  of  an 
endorsor  ;  which  is  only,  by  the  laws  of  Virginia,  in 
case  of  the  insolvency  of  the  drawer. 

When  it  speaks  of  a  consent  in  writing,  that  it 
may  be  negotiable  at  the  said  bank,  it  can  only  mean 
what  it  expresses  ;  and  intends  it  for  the  purpose  of 
subjecting  the  individual  to  the  summary  recovery 
given  in  such  a  case ;  for,  as  to  his  general  liability 
as  endorsor,  such  a  consent  was  in  nowise  neces- 
sary ;  that  liability  existed  in  its  full  extent  with- 
out it. 

And  as  to  the  supposition  of  the  endorser's  lia- 
bility to  be  sued  whtn  the  note  becomes  due,  this 
also  is  strictly  and  literally  true,  if  the  drawer  should 
then  be  insolvent,  or  (I  suppose)  if  he  should  become 
so  at  any  time  before  the  trial  of  the  issue. 

Upon  the  whole,  therefore,  it  appears  to  me  that 
there  is  no  possible  difference  between  the  liablity 
of  an  endorser  generally,  and  an  endorsor  of  a  note 
negotiable  in  the  bank  of  Alexandria;  that  the  le- 
gislature intended  to  make  no  distinction;  and,  if  it 
had  expressly  declared  such  to  be  its  intent,  no  such 
change  would  have  been  produced,  v/ithout  following 
up  that  intention  with  sufficient  enacting  words  ;  but 
that  in  fact,  its  sole  object  v/as  to  do  that  which  it 
professes  to  intend,  and  alone  has  effected,  viz.  to 
give  a  summai-y  remedy  against  all  persons  becoming 
indebted  to  that  bank,  whenever  their  legal  liability 
is  incurred.  In  fact  it  mav,  v/ith  the  utniost  correct- 
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iiess,  be  affirmed  of  an  endorsor  that  he  is  hidebted^  Yeaton 
and  that  he  may  be  sued  when  the  note  becomes  diie^ 
without  at  all  interfering  with  the  laws  of  Virginia 
on  this  subject :  for  a  thing  may  be  debitiim  in  pre- 
sently and  yet  no  cause  of  action  exist  against  him  ; 
he  may  lie  under  a  present  obligation  to  pay  A  sum 
of  money,  upon  some  contingency  or  future  event. 
And,  with  regard  to  his  liability  to  be  sued  when  the 
note  becomes  due,  it  may  be  very  correctly  affirmed 
that  it  is  not  due  from  hini  until  the  insolvency  of 
the  drawer  can  be  shown.  As  to  the  drawer,  the 
note  is  due  when  it  is  made  payable  ;  but  the  princi- 
ples of  the  Virginia  law  add  a  contingency  to  the 
liability  of  tne  endorsor,  so  that,  in  fact,  his  under- 
taking is  collateral  and  contingent,  and  the  amount 
is  not  legally  due  from  him  until  after  the  day  of 
payment,  and  provided  the  drawer  should  prove  in- 
solvent. 


THE  HOPE    INSURANCE   COMPANY  OF   PllQ. 
VIDENCE  V.  BOARDMAN  ET  AL. 


ERROR  to   the  circuit   court  for  the   district  of  A  corporation 

atrgi-egate  can- 
not be  a  citizen 
— and  cannot 
litigate   in  the 

The  only  question  decided  in  this  court  was  that  UniVed  States! 
relative  to  the  jurisdiction  of  the  courts  of  the  ""ifss  in  con- 
United  States.  S^-S^^ 

of  the    individ- 

The  parties  were  described   in  the  declaration  as  pi 'the  ^ody 
follows  :  "•  William  Henderson  Boardman^  and  Pascal  politic,   wiiicii 
Paoli  Pope,  both  of  Boston,  in  the  district  of  Massa-  f  ^'^a';*^''.'";.^* 
chusetts,  merchants  and  citizens  of  the  State  of  Massa-  per  averments" 
chusetts,  complain  of  The  Hope  Insurance   Compa-  "l^*""   ^'-^   '■®"* 
ny  of  Providence,  a  company  legally  incorporated  by 
the  legislature  of  the  State  of  Rhode  Island  and  Pro- 
vidence Plantations,  and  established  at  Providence  in 
^aid  district.'*'' 
Vol.  V,  H 
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Hope  Ins.        The  question  of  jurisdiction  was  not  made  in  the 
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court  belo%v. 

IngersoU^  for  the  plaintiffs  in  error,  contended, 
that  the  jurisdiction  must  appear  upon  the  face  of 
the  proceedings,  according  lo  the  decision  in  the  case 
of  Bingham  v.  Cabot^  3  Dal.  382.  And  that  it  does 
not  appear  upon  this  record  that  the  parties  are  citi- 
zens of  different  states  ;  a  corporation  aggregate 
cannot  be  a  citizen  of  any  state;  and  here  is  no 
averment  of  citizenship  of  the  individuals  who  com- 
pose the  corporation. 

Adajns^  contra. 

The  whole  argument  against  us  depends  upon  the 
single  case  of  Bingham  v.  Cabot;  ior  although  in 
other  cases  the  same  point  has  been  decided,  yet 
the  subsequent  decisions  are  all  founded  upon  that 
case.  The  effect  of  that  decision  has  been  to  ex- 
clude many  cases  upon  nice  questions  of  pleading, 
which  would  otherwise  have  been  clearly  within  the 
jurisdiction  of  the  courts  of  the  United  States. 
No  exception  was  taken  to  the  jurisdiction  in  the 
court  below;  and  this  court  would  not  willingly 
turn  us  out  of  court,  after  encountering  all  the  risk, 
expense,  delay  and  labour  of  a  jury  trial,  upon  an 
exception,  which,  if  taken  in  the  first  instance,  might 
have  prevented  all  that  risk,  expense,  and  delay.  In 
the  case  oi  Abercro?nbie  v.  Diipiiis,  (ante^  vol.  1,  p. 
343.)  the  present  Chief  Justice  {3Jarshall)  intimated 
a  doubt  how  the  question  would  then  have  been  de- 
cided if  it  were  a  new  case,  and  if  the  court  was  not 
bound  by  the  case  of  Bingham  v.  Cabot.  '1  his  doubt 
shows  that  the  court  was  not  then  inclined  to  extend 
the  principle  farther  than  that  case  warrants.  At  the 
time  the  court  decided  the  case  of  Bingham  v.  Ca- 
bot^ the  jurisdiction  of  the  courts  ot  the  United 
States  was  an  object  of  jealousy,  and  there  was  pro- 
bably a  desire  on  the  part  of  the  court  to  remove  all 
ground  of  suspicion,  by  deciding  doubtiul  cases 
against  the  jurisdiction.  This  circumstance  proba- 
bly   induced  them  to  be  over  scrupulous   upon  that 
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subject.     But   it  is  as   much  the  duty  of  this   court     Hope  Ivs 
to  exercise  jurisdiction  in  cases  where  it  is  given  by  ^^      "^ 

the  constitution  and  laws  of  the  United  States,  as  to  Boakdman. 
refuse  to  assume  it  where  it  is  not  given.  ^-■'^v-"^^ 

The  person  who  drew  the  declaration  in  the  j)re- 
sent  case  seems  to  have  been  aware  of  the  decision 
in  the  case  of  Bingham  v.  Cabot,  and  to  have  in- 
tended to  describe  the  parties  in  such  a  manner  as 
to  give  the  court  jurisdiction.  The  defendant  is 
described  as  "a  company  legally  incorporated  by  the 
leg'ifilature  oj  the  State  of  Rhode  Island  and  Provi- 
dence Plantations^  and  established  at  Providence  in 
the  scad  district y 

The  term  citizen  could  not  with  propriety  be  ap- 
plied to  a  corporation  aggregate.  It  could  only  be 
a  citizen  by  intendment  of  law.  It  is  only  a  moral 
person;  but  it  may  be  a  citizen  quoad  hoc,  i.  e.  in 
the  sense  in  which  the  term  citizen  is  used  in  that 
pirt  of  the  constitution  which  speaks  of  the  juris- 
diction of  the  judicial  power  of  the  United  States. 
The  term  is  indeterminate  in  its  sigiiification.  It 
has  different  meanings  in  different  parts  of  the  con- 
stitution. When  it  says  "-the  citizens  of  each  state 
shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states,"  the  term  citizens 
has  a  meaning  different  from  that  in  which  it  is  used 
in  describing  the  jurisdiction  of  the  courts. 

To  say  that  all  the  individual  members  of  a  body 
corporate  must  be  citizens  of  a  certain  description, 
destroys  the  idea  of  a  body  politic.  It  is  the  body 
politic,  the  moral  person,  that  sues  ;  and  not  the 
individuals  who  compose  the  corporation-  Its  pow- 
ers, its  duties  and  capacities  are  different  from  those 
of  the  individuals  of  .whom  it  is  composed.  It  caa 
neither  derive  benefit  from  the  privilege's,  nor  suffer 
injury  by  the  incapacities,  of  any  of  those  individuals. 

Thus  the  infancy  of  any  or  even  of  all  the  mem- 
bers of  a  body  corporate  does  not  affect  the  validity 
cf  its  acts.      Nor  does  the  alienage  of  the  members 
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Hope  Ins.    prevent  the   body  politic  from    holding   lands.     A 
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majority  of  the  members  of  the  bank  of  the  United 
States  are  aliens. 

The  objection  goes  to  exclude  all  corporations 
aggregate  from  the  federal  courts.  For  if  a  corpo- 
ration cannot  be  a  citizen  it  cannot  be  an  alien.  And 
as  the  individual  members  are  constantly  changing 
by  the  transfer  of  stock,  it  is  impossible  to  ascertain 
at  any  precise  moment  who  are  the  individuals  who 
constitute  the  corporate  body  ;  and  it  would  at  any 
time  be  in  the  power  of  a  corporation  defendant  to 
evade  the  jurisdiction  of  the  court,  by  taking  in  a 
new  member  who  should  be  of  the  same  state  with 
the  plaintiff. 

At  all  events  it  is  an  objection  which  ought  to  he 
pleaded  in  abatement  according  to  the  course  of  the 
common  law,  so  that  the  plaintiff  may  have  a  better 
declaration  ;  and  by  that  means  much  expense,  time 
and  labour  would  be  saved. 

The  reason  of  giving  jurisdiction  to  the  courts  of 
the  United  States  in  cases  between  citizens  of  dif- 
ferent states,  applies  with  the  greatest  force  to  the 
case  of  a  powerful  moneyed  corporation  erected  with- 
in, and  under  the  laws  of  a  particular  state.  If  there 
was  a  probability  that  an  individual  citizen  of  a 
state  could  influence  the  state  courts  in  his  favour, 
how  much  stronger  is  the  probability  that  they  could 
be  influenced  in  favour  of  a  powerful  moneyed  insti- 
tution which  might  be  composed  of  the  most  influen- 
tial characters  in  the  state.  What  chance  for  jus- 
tice could  a  plaintiff  have  against  such  a  powerful 
association  in  the  courts  of  a  small  state  whose 
judges  perhaps  were  annually  elected,  or  held  their 
offices  at  the  will  of  the  legislature  ? 

If  the  jurisdiction  of  the  federal  courts  is  limited 
by  the  letter  of  the  constitution,  they  have  no  juris- 
diction in  a  case  between  a  citizen  of  one  state  and 
a  citizen  of  another  state ;  because  the  constitution 
speaks  of  citizens,  in  the  plural,  so  that  there  must 
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be  more   than  one  plaintiff,  and  more  than  one  de-    Hope  Ins. 
fendant.     So  also   there  could  be  no  jurisdiction   if      ^o^^"- 
one  of  the  parties  was  a   woman,  because  a  woman  Boardman. 
cannot  be  a  citizen;  which  is  a  term  applicable  only   '-*'"V"^*^ 
to  a  waZs. 

It  is  not  necessary  that  a  person  should  be  a  citizen 
to  commit  treason :  it  may  be  committed  by  an  alien. 

Jud^e  Jay^  as  an  argument  in  favour  of  the  sua- 
bility of  the  states,  urged  that  a  corporation  could 
undoubtedly  be  sued  in  the  courts  of  the  United 
States.* 

The  Court  having,  in  the  case  of  The  Bank  of  the 
United  States  v.  Dfveaux  et  al.  decided  that  the  right 
of  a  corporation  to  litigate  in  the  courts  of  the 
United  States  depended  upon  the  character  (as  to 
citizenship)  of  the  members  which  compose  the 
body  corporate,  and  that  a  body  corporate  as  such 
cannot  be  a  citizen,  within  the  meaning  of  the  con- 
stitution, reversed  the  judgment^  for  want  of  ju- 
risdiction in  the  court  below. 

*  A  similar  question  of  jurisdiction  being- involved  in  the  case  of  The 
Bank  of  the  United  States  v.  Deveaux  et  uL,  and  tlie  counsel  in  tliat 
case  expressing  a  wish  to  be  heard  before  this  case  should  be  decided, 
the  court  agreed  to  hear  both  cases  at  tlie  same  lime;  the  further 
ai  gumeuts  in  this  case  were  consequently  blended  with  those  in  the 
other. 


THE  BANK  OF  THE  UNITED  STATES  v.   DE- 
VEAUX ET  AL. 


ERROR  to  the  circuit  court  for  the  district  of 

Georgia.  A     corpora- 

tion aggregate, 
composed      of 

The  declaration,  or  petition,  as  it  is  there  called,  •^'I'^^us  of  one 

r   11  '  1  '  •>  state,  may  sue 

was  as  lollovVS  :  a      citizen      of 

District  Of  Georgia.  ^  f^ 

To  the  honourable  the  judges  of  the  sixth  circuit  UnTted  States.^ 
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Bank  U.  S.    court  of  the  United  States,  in  and   for  the  district 
Dev'Laux.    aforesaid. 

Whcvp  the  ill-  The  petition  of  The  Presidenf^  Dirfctors  andCom-' 
risdictiouoftiie  y,fl???/,  of  the  Bduk   of  the  United  States^  which  said 

courts   of    the',        z  j^    i  r    i     j         j  ^      r 

United  Stales  bank  xvas  estabiinhed  wider  an  act  of  congress  enti- 
depends,  not  tied  "  All  act  to  incorporate  the  subscribers  to  the 
'tl^\^ S^T^^^^v.  ^^'"-^  ^/  ^^"'  United  States^'  passed  the  25th  day  of 
tics,  but  upon  February^  1791,  shoiveth^ 

the    nature   of 
tlie    case,    tlie 

circuit  courts  That  Peter  Deveaux  and  inomas  Robertson,  both 
derive  no  ju    pf  ^.}^g   ^-^^y  q£  Sivaunah,  Esquires,  have  endamaged 

risdietinn  from  .   /  .  r    ,  i  i    j    ii 

tiie  judiciary  votir  petitioners  HI  the  sum  ot  three  thousand  dollars, 
act,  except  in  for  this,  to  wit,  that  the  said  Thomas  Robertson,  then 

the  case  ol    a  .  ,  \        •        r  i  i    r>  t-» 

controversy       actmg  Under  authority  rrom  the  said  retcr  Deveaux, 

between^   ciii-  on  the  20th  day  of  April,  1807,  at  Sav  mnah,  in  the 

same        state  district  aforesaid,  and  within  the  jurisdiction  of  this 

ciaimi:ig  lands  honourable  court,  with   force  and  arms  entered  into 

fi^m' diifereni  ^^^^  house  and  premises  of  your  petitioners^  at  Savan- 

states.  nah  aforesaid,  and  then  and  there   seizr-d,   took,  and 

No  right  IS  detained,  two  boxes  (the  goods  and  chattels  of  your 

the  l)ank,   by  petitioners)  containing  each  one  thousand  dollars   in 

its  act  (.1  in   silver,  then  and  there  found  in  the  possession  of  your 

corporation,  to  .    .  '  ,    ,      •  r    ,  i  ,•  i         "  i 

sueinthfcfede  petitioners,  and  being  or  the  value  ot  two  thousand 
*^'  <=«"''ts-  and  four  dollars,  and  carried  the  same  away,  and 
tion  aggregate  Converted  and  disposed  thereof  to  their  own  use,  and 
cannot,  in  its  other  wrongs  to  your  petitioners  then  and  there  did 
eorporate^^ ca-  gg^jj^gj.  ^j^g  peace  of  the  district^  and  to  the  great 
mtizen.  damage  of  your  petitioners,  therefore  your  petition- 

ers say  they  are  injured,  and  have  sustained  damage 
to  the  value  of  three  thousand  dollars,  and  therefore 
they  bring  suit.  And  your  petitioners  aver  that  they 
are  citizens  of  the  State  of  Pennsylvania,  and  the 
said  Peter  Deveaux  and  Thomas  Robertson  are  citi- 
zens of  the  State  of  Georgia,  Wherefore  youf 
petitioners  pray    process,  &c. 

And  the  said  Peter  and  Thomas,  by  R.  L.  their 
attorney,  come  and  defend  the  force  and  injury, 
•when,  &c.  and'  pray  judgment  of  the  declaration 
aforesaid,  because  they  say  that  the  sixth  circuit 
court  of  the  United  States  ought  not  to  have  and 
6 
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entertain  jurisdiction  of  the  said  declaration,  and  the    Bank  U.S. 
matters  therein  contained,  for  that  the  said  president,     dev^eaux. 
directors  and  compan)'  ot"  the  bank   of  the   United  ^...n^-^^^^-o.^^ 
States  aver  themselves  to  be  a  body  politic  and  cor- 
porate,   and   that   in  that  capacity  these  defendants 
say  they  cannot  sue  or  be  sued,  plead  or  be  impleaded 
in  this  honourable  court,  bj-  any  thing  contained  in 
the  constitution  or  laws  of  the  same  United  States, 
and  this  they  are  ready  to  verify;  wherefore,  for  want 
of  jurisdiction  in  this  behalf,  they  pray  judgment, 
and  their  costs,  &c. 

J  To  this  plea  there  was  a  demurrer  and  joinder, 
and  judgment  in  favour  of  the  defendants  upon  the 
demurrer. 

Binnei/y  for  the  plaintiffs  in  error. 

In  the  year  1805  the  State  of  Georgia  passed  a 
law  to  tax  the  Branch  Bank  of  the  United  States,  at 
Savannah.  The  bank  having  refused  to  pay  the 
tax,  the  state  officers  entered  their  office  of  discount 
and  deposit,  and  took  and  carried  away  two  thou- 
sand dollars,  for  which  the  bank  of  the  United  States 
brought  their  action  of  trespass  in  the  circuit  court 
of  the  United  States  for  the  district  of  Georgia. 
The  plea  to  the  jurisdiction  does  not  deny  that  the 
plaintiffs  were  citizens  of  the  State  of  Pennsylvania,  ^ 

but  relies  upon  the  fact  that  the  plaintiffs  sue  as  a 
body  corporate. 

The  record  presents  two  questions. 

1.  Whether  a  body  politic,  composed  exclusively 
of  citizens  of  one*state,  can  sue  a  citizen  of  an- 
other state  in  the  circuit  court  of  the  United  States. 

2.  Whether  the  bank  of  the  United  States  has  not 
a  peculiar  right  to  sue  in  that  court. 

The  objections  to  this  right  are  two. 

.    1.  That  the  individual  character  of  the  members 
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is  so  wholly  lost  in  that  of  the  corporation,  that  the 
court  cannot  take  notice  of  it. 

2.  That  the  suit  being  in  a  corporate  capacity,  it 
is  impossible  by  the  pleadings  to  bring  into  ques- 
tion the  fact  of  citizenship  of  the  individual  mem- 
bers. 

The  answer  to  the  first  objection  embraces  three 
propositions. 

1.  That  in  many  instances,  the  character,  situation 
and  attributes  of  the  members  of  a  corporation,  are 
brought  into  notice  in  judicial  proceedings  against 
the  corporate  body. 

2.  That  even  if  it  were  otherwise,  still  the  spirit 
of  the  federal  constitution  and  laws  demands,  that 
the  citizenship  of  the  members  should  be  noticed,  as 
well  to  affect  the  question  of  jurisdiction,  as  for 
other  purposes. 

3.  That  the  constant  practice  in  the  circuit  courts, 
and  the  tacit  approbation  of  this  court,  have  sanc- 
tioned their  jurisdiction  in  such  cases. 

1.  What  is  a  corporation  aggregate  ?  It  is  a  col- 
lection of  many  individuals  united  into  one  body, 
under  a  special  name,  having  perpetual  succession 
under  an  artificial  form,  and  vested,  by  the  policy 
of  the  law,  with  the  capacity  of  acting  in  several  re- 
spects  as  an  individual.  1  KycL  on  Corp.  13.  To 
say  that  it  is  an  "■  e}is  civile,  ?lJus  habendi  et  agendi, 
an  ens  rationis^  a  ynere  metaphysical  being,  and  that 
it  rests  only  in  consideration  and  intendment  of  law," 
are  terms  calculated  to  mislead  the  understanding. 

A  corporation  is  composed  of  natural  persons;  it 
is  a  visible,  tangible  body ;  and  although  the  whole 
collectively  have  faculties  in  law  which  the  indi- 
viduals have  not,  yet  it  does  not  follow  that  the  whole 
body  may  not  be'  seen,  examined,  sifted,  and  con- 
templated, as  any  other  body  of  individuals  having- 
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collectively  a  particular  faculty.  1 1  Co.  98.  b.  The 
individuals  hold  their  rights  as  members  in  their  na- 
tural^ and  not  in  a  politic  capacity.  A  corporation 
is  a  mere  collection  of  men  having  collectively  cer- 
tain faculties. 

When  the  president,  directors  and  company  of  a 
bank  are  assembled,  the  corporation  is  visible.  If  all 
the  members  should  die,  or  surrender  their  charter 
to  the  king,  the  corporation  would  be  extinct.  A 
corporation  must  exist  by  means  of  natural  persons; 
and  the  law  will  examine  whether  the  natural  persons 
claiming  to  be  members  have  all  the  necessary  quali~ 
fications  according  to  their  charter.  If  any  indi- 
vidual member  does  not  possess  them,  he  is  to  be 
disfranchised. 

If  a  suit  were  brought  against  a  corporation  it 
would  be  a  decisive  bar  that  all  the  members  were 
dead. 

A  corporation  as  a  "  faculty"  has  no  "local  ha- 
bitation," though  it  has  a  "name."  If  it  is  an  ens 
Tationis  only,  it  cannot  be  said  to  reside  anywhere; 
and  it  certainly  occupies  nothing  ;  yet  hahitancy^  re- 
sidence, and  occupation  may  be  predicated  of  a  cor- 
poration aggregate.  The  residence  and  inhabitancy 
of  the  particular  members  have  been  taken  into  con- 
sideration, and  have  been  deemed  to  impart  these 
characters  to  the  corporation. 

Lord  Coke,  in  his  exposition  of  the  statute  of  22 
Hen.  VIII.  c.  5.  concerning  the  repairing  of  de- 
cayed bridges  in  highways,  (2  Inst.  697.  703.)  says, 
*'  the  persons  to  be  charged  by  this  act  are  compre- 
hended under  this  onl\-  word  "  in  ha  hit  ant  a.'''*  ''  Eve- 
ry corporation  and  body  politic  residing- in  any  coun- 
ty," &c.  "  or  having  any  lands  or  tenements  in  any 
shire,"  &c.  "  quce  propris  mambus  et  sumpt/bus  pos- 
sidentet  hahent,  are  said  to  be  inhabitants  there  with- 
in the  purview  of  this  statute."  In  the  case  of  Rex 
v.  Gardner^  Coxvp.  83.  it  was  decided  that  a  corpo- 
ration aggregate  Avas  an  inhabitant   or   occupier  of 

N  ol.  V.  I 
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Uank  U.  S.   certain  lands,   and   therefore  liable  to   be  taxed  for 

^    "^-  them  under  the  act  of  43  Ehz.  c.  2. 

Deveaux. 

It  must  be  an  inhabitant  or  resident  where  its 
members  or  officers  inhabit  or  reside.  If  an  action 
be  brought  against  the  corporation  in  respect  of  its 
residence-  or  occupation,  it  must  be  competent  to  the 
corporation  to  show  that  it  does  not  so  reside  or 
occupy,  which  can  only  be  done  by  showing  that  this 
is  not  true  of  its  members  or  officers. 

But  the  characters  of  individual  members  are  in 
many  cases  examined  for  the  purpose  of  settling  the 
very  question  of  jurisdiction. 

The  division  of  corporations  into  ecclesiastical 
and  /a^/,  is  familiar.  There  is  nothing  in  the  name 
or  patent  to  distinguish  them.  1  B/a.  Com.  470.  Au 
ecclesiastical  corporation  is  subject  to  the  ordinary 
alone.  His  court  alone  has  jurisdiction  of  proceed- 
ings by  or  against  the  corporation.  1  Bla.  Com.  480. 
A  lay  corporation  is  visited  by  the  founder.  i  he 
king  is  the  founder  of  all  civil  corporations,  and  he 
\'isits  them  in  the  king's  bench. 

By  ascertaining  the  characters  of  the  members  of 
the  corporation  alone  can  it  be  decided  whether  the 
corporation  be  laij  or  ecclesiastical;  and,  consequent- 
ly, whether  the  king's  bench  or  the  ordinary  has 
jurisdiction.  Biackstone  says,  that  an  ecclesiastical 
corporation  is  where  the  members  that  compose  it 
are  entirely  spiritual  persons  ;  and  that  the  univer- 
sities of  Oxford  and  Ccsmbridge  are  not  ecclesiastical 
corporations,  '■'•  beiny;  composed  if  more  laymen  than 
clergy.''''  In  this  question  of  jurisdiction,  therefore, 
is  always  involved  the  character  of  the  individual 
members  who  compose  the  body. 

The  members  of  a  corporation  are  further  noticed 
in  chancery,  and  are  compelled  as  individuals  to 
execute  a  trust,  which  at  common  law  they  were  not 
bound  to  do.  Gdb.  Uses,  5.  174.  1  Kyd,  73.  2  Leon, 
122.     A  corporation  trustee  is  the  same  in  chancery 
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as  an  individual,  or  number  of  individuals.     2  Ves. 
jun.  46.     Attorney-General  v   Foundlins^  HospitaU 

The  rule  seems  to  be,  not  that  the  individuals 
confer  their  private  privileges  upon  the  body  corpo- 
rate, but  that  as  often  as  justice  or  convenience  re- 
quire that  the  corporation  should  be  considered  as 
composed  of  natural  persons,  the  individuals  are 
disclosed,  and  their  character  becomes  the  subject  of 
legal  contemplation. 

2.  The  spirit  of  the  constitution  and  laws  of  the 
United  States,  demands  that  the  citizenship  of  the 
members  of  a  corporation  should  be  noticed  in  order 
to  decide  the  question  of  jurisdiction,  as  well  as  for 
other  purposes. 

The  constitution  has  conferred  on  the  courts  of 
t;he  United  States  jurisdiction  in  two  classes  of  cases. 

1.  Where  the  peace  of  the  confederacy  might  be 
involved. 

2.  Where  the  state  tribunals  could  not  be  sup- 
posed to  be  impartial. 

The  one  upon  the  ground  that  the  union  was  an- 
swerable for  the  misconduct  of  its  members,  who, 
by  unjust  decisions  against  aliens,  might  furnish  a 
just  ground  of  war. 

The  other  to  preserve  the  real  equality  of  citizens 
throughout  the  union,  by  guarding  against  fraudu- 
lent laws  and  local  prejudices,  in  particular  states. 

The  design  of  the  constitution  was  to  retain  ju- 
risdiction in  those  cases  where  substantially  these 
great  interests  were  to  be  affected.  It  cannot  be 
supposed  that  it  was  to  be  retained  only  where  there 
was  a  nominal  character,  alien  or  citizen^  and  aban- 
doned where  substantially  aliens  or  citizens  witre 
concerned,  but  whose  names  did  not  appear.  It  is 
unimportant  by  what  name  citizens  are  by  the  laws 
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Bank  XJ.  S.  of  their  own  state  permitted  to  siie^  they  are  still  citi- 
Deveaux.  zens,  and  entitled  to  that  substantial  justice,  and  the 
benefit  of  those  independent  tribunals,  which  wrre 
intended  to  be  secured  by  the  federal  onstitution. 
The  constitution  doe-s  not  speak  of  the  name  on  rc- 
cod;  of  the  nominal  party;  it  speaks  <jf  '■'■  contro- 
vesies''^  "■  between  citizens  of  different  states."  I'he 
question  is  not,  what  names  appear  upon  the  record, 
but  between  whom  is  the  controversy ;  who  are  the 
real  litigants. 

In  conformity  with  the  spirit  of  the  constitution, 
the  federal  courts  have  always  inquired  after  the 
real  parties.  Although  the  nominal  parties  are  really 
persons  competent  to  sue  in  those  courts,  yet  they 
will  inquire  into  the  character  of  the  real  litigants, 
and  if  they  find  them  unable  to  sue  there,  they  will 
dismiss  the  suit.  4  Dul.  330.  Mansjie^d^s  Lessee  v. 
Levi/.  They  will  allow  no  fiction  to  givt  jurisdiction 
to  the  court  wht-re  the  substance  is  wanting.  Can 
it  be  admitted  then  that  they  will  allow  the  juris- 
diction to  be  excluded  by  a  name,  if  the  substance 
exists  which  gives  jurisdiction  ? 

If  a  state  be  substantially  a  party,  is  the  jurisdic- 
tion cut  oflT  if  her  -jg(.nt  brings  a  suit?  The  case 
ot  Foxvler  v.  Lindsey^  3  Dal.  412.  clearly  implies 
the  contrary. 

It  is  the  priviUge  of  citizens  of  one  state  to  have 
their  rontroversits  wiih  citizens  of  another  state  tried 
in  the  federal  courts.  The  constitution  guaranties  it 
to  the  m.  It  cannot  be  tuken  away,  because  they  are 
authorized  to  bringone  joint  suit  in  a  particular  name, 
instead  of  bringing  it  in  the  names  of  each  indivi- 
dual. Their  corporate  name  is  given  them  as  a  bene- 
fit, and  ought  not  to  be  converted  into  an  injury. 
Besides,  if  the  bank  cannot  sue,  they  cannot  be  sued 
in  the  federal  courts;  nor  any  othr-r  corporation. 
The  consequence  is,  that  if  a  citizen  of  Georgia 
would  sue  the  bank  of  the  United  States,  at  Phila- 
delphia, he  must  go  into  the  state  courts.  It  he 
would  sue  the  corporation  of  Philadelphia,  he  must 
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sue  in  the  state  courts;  nay,  even  in  the  county  court  Bank  u.  s. 
of  Philadelphia  itself.  Deveaux. 

But  it  is  not  more  a  question  of  jarisdiction  than 
of  right.  If  you  cannot  inquire  who  are  the  mem- 
bers of  a  corporation,  whenever  a  right  depends  upon 
the  question  of  citizenship,  that  right  cannot  be  en- 
joyed by  a  corporation. 

If  citizenship  of  the  members  cannot  give  jurisdic- 
tion, neither  can  their  alienage.  A  corporation  com- 
posed of  aliens  cannot  sue  in  the  federal  courts. 
Neither  the  East- India  Company^  the  Bank  of  En- 
glands  nor  even  a  sole  corporation,  such  as  the 
Chamberlain  of  London,  can  sue  in  those  courts;  for 
in  his  corporate  capacity  he  is  not  an  alien. 

An  alien  cannot  sue  a  domestic  corporation  unless 
in  the  state  courts.  Although  you  permit  an  ob- 
scure alien  to  sue  a  citizen  in  the  federal  courts,  yet 
you  deny  that  privilege  to  a  corporation  consisting 
of  a  great  number  of  aliens. 

Again  :  by  the  constitution,  the  j.urisdiction  of  the 
federal  courts  is  to  extend  to  "  controversies  be- 
tween citizens  of  the  same  state,  claiming  lands 
under  grants  of  different  states;"  yet  a  corporation 
of  Pennsylvania  claiming  lands  under  Virginia, 
against  a  citizen  of  Pennsylvania  claiming  the  same 
lands  under  Pennsylvania,  must  go  into  the  courts 
of  Pennsylvania,  and  cannot  get  into  the  federal 
courts. 

This  would  be  a  result  clearly  contrary  to  the  in- 
tention and  spirit  of  the  constitution,  which  meant 
that  no  man  claiming  land  by  title  adverse  to  a  state 
should  be  obliged  to  resort  to  the  courts  of  that  state 
to  try  his  title. 


The  argument  from  inconvenience  is  very  strong. 
Lord  Coke  says  plurimum  valet*  When  other  rea- 
soning is  nearly  on  an  equipoise,  it  ought  to  turn  the 
scale. 
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Bank  U.  S.        'pj^g  court  cannot  consider  the  individual  raen>b€rs 
DevEAux.    as  citizens  for  any  purpose,  if  it  cannot  for  that  oC 
*N..,*«^^,-.^^  jurisdiction. 

How  is  it  under  the  act  of  congress  for  register- 
ing vessels  I  Laxvs  of  the  U.  S.  voL  2.  p.  147.  A 
corporation  cannot  hold  an  American  registered 
vessel.  An  insurance  company  to  whom  an  Ameri- 
can vessel  is  abandoned  must  forleit  her  register, 
'  although  every  member  of  that  corporation  be  an 
American  citizen.  A  foreign  corporation,  although 
composed  entirely  of  aliens,  may  yet  hold  lands  in 
this  country,  although  an  alien  cannot. 

3.  The  practice  of  the  courts  of  the  United  States 
has  been  uniform  and  never  questioned.  This  court 
has  decided  a  great  number  of  cases  in  which  a 
corporation  has  been  a  party.  It  is  no  answer  to 
these  to  say  that  there  was  no  plea  to  the  jurisdic- 
tion,* for  none  was  necessary.  Whenever  the  court 
sees  that  it  has  not  jurisdiction,  or  that  its  jurisdic- 
tion does  not  appear  upon  the  record,  it  dismisses 
the  suit.  And  in  every  case  where  a  corporation  is 
a  party,  the  title  of  the  suit  alone  was  sufficient  to  give 
the  court  information. 

But  this  point  may  be  considered  as  almost,  if  not 
quite,  decided  by  the  case  of  The  Bank  of  Noth 
America  v.  Turner^  4  Dal.  8.  where  the  plaintiffs 
•were  described  in  the  same  manner  as  the  present 
plaintiffs,  and  Ch.  J.  Ellsworth,  in  delivering  the 
opinion  of  the  court,  says,  "  the  plaintiffs  are  xvell 
described  as  citizens  of  Pennsylvania." 

The  second  objection  is,  that  by  no  form  of  plead- 
ings can  the  citizenship  of   the  members  be  put  in 

issue. 

But  if  the  citizenship  be  nnaterial,  it  may  be 
averred;  and  if  averred,  it  may  be  put  in  issue.  1  he 
materiality  of  the  averment  is  indeed  the  onl)'  ques- 
tion. 

5 
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2.  The  second  question  upon  this  record  is,  whe-  ^^ank  U.  S. 
ther  the  bank  of  the  United  States  has  not  a  pe-  Devea.uk. 
culiar  right  to  sue  in  the  federal  courts  I  ^-^o^^^^-^te^ 

7  his  right  depends  upon  two  questions; 

1.  Whether  congress  could,  under  the  constitution, 
give  such  a  jurisdiction  to  the  circuit  courts  ?  And, 

2.  Whether  congress  has  given  it  ? 

1.  The  judicial  power  of  the  United  States  is  co- 
extensive with  the  legislative.  It  extends  to  all 
cases  arising  under  the  laws  of  the  United  States. 
Every  case  in  which  the  bank  of  the  United  States 
is  a  party  must  be  a  case  arising  under  those  laws; 
for  the  only  capacity  which  the  bank  has  to  sue  or 
be  sued  is  derived  from  a  law  of  the  United  States. 
No  contract  can  be  made  with  the  bank,  no  trespass 
can  be  commiit';d  upon  its  property,  without  involv- 
ing the  question  of  its  existence  as  a  corporate  body, 
and  of  its  rights,  powers  and  duties,  all  of  which  de- 
pend upon  the  laws  of  the  United  States. 

Congress,  therefore,  had  a  right  to  give  to  the  cir- 
cuit courts  of  the  United  States  cognisance  of  all 
eases  in  which  the  bank  should  be  a  party. 

2.  Have  they  done  it  ? 

The  3d  section  of  tlie  act  of  congress  which  in- 
corporated the  bank,  gave  them  the  power  and  ca- 
pacity "  to  sutP''  "  in  courts  of  record^  or  any  other 
place  whatsoever.'^ 

If  they  have  a  right  to  sue  in  courts  of  record, 
can  it  be  presumed  that  congress  meant  to  ex- 
clude them  from  the  courts  of  the  United  States  ? 
the  only  courts  over  whom  congress  could  exercise 
any  control,  and  to  whom  alone  they  could  impera- 
tively impart  jurisdiction.  If  the  bank  has  a  capa- 
city to  sue  in  the  circuit  courts,  the  circuit  courts  are 
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The  presumption  that  congress  meant  to  give 
such  jurisdiction  to  the  circuit  courts  is  fortified  by 
the  reasonableness  of  the  jurisdiction,  the  extensive- 
ness  of  the  institution,  and  its  character  as  an  agent 
in  the  fiscal  operations  of  the  United  States;  by 
the  danger  of  an  attack  from  some  of  the  states;  by 
the  jealousies  of  state  banks;  by  the  inconvenience 
of  discordant  decisions  upon  the  construction  of 
their  charter,  and  the  certainty  that  all  cases  in 
which  the  bank  is  a  party  must  involve  questions 
arising  under  the  laws  of  the  United  States. 


Two  questions  arise  in  this  case. 

1.  Whether  a  body  politic,  a  corporation  aggregate, 
created  by  a  law  of  the  United  States,  is  competent 
to  sue  in  the  circuit  courts  of  the  United  States. 

2.  Does  the  averment  of  citizenship  give  juris- 
diction to  those  courts. 

1.  The  first  point  depends  upon  the  constitution 
and  laws  of  the  United  States. 

The  2d  section  of  the  3d  article  of  the  constitu- 
tion designates  the  limits  of  judicial  authority 
which  congress  could  confer  on  the  several  courts 
of  the  United  States,  but  it  confers  no  powers  on  the 
circuit  courts.  It  defines  the  limits  which  neither 
congress,  nor  the  courts  erected  by  congress,  can 
transcend.  It  was  within  the  discretion  of  congress 
to  organize  courts,  and  grant  them  powers  to  the 
whole  extent  of  the  constitution ;  but  they  were  un- 
der no  obligation  to  do  it. 

The  question  then,  is,  not  what  powers  might  con- 
gress give  to  the  circuit  courts,  but  what  have  they 
given. 

By  the  Judk-?anj  laxv  of  ^7S9,voL  l.p.  55.  §  10. 
the   circuit    court    has    original    cognisance  of  civil 
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suits,  in  three  cases   only.     1.  Where  the   United    SBankU.S, 
States   is   plaintiff;   2.  Where   an   alien  is   a  party ;     Deveavx. 
and,   3.  Where  the  suit  is  between  d  citizen  of  the    \^^,^^m0 
state  where  the   suit  is    brought,   and  a   citizen   of 
another  state. 

The  president,  directors  and  company  of  the  bank 
of  the  United  States  do  not  answer  to  either  of  those 
cases.  They  are  neither  the  United  States,  nor  atl 
alien,  nor  a  citizen  of  a  state. 

They  are  a  corporation  aggregate,  consisting  of 
many  natural  persons,  created  by  the  act  of  congress 
ofthe  25th  of  February,  1 791,1)0/.  1./?.  283.  under  ths 
name  and  style  of  "  The  President,  Directors  and 
Company  of  the  Bank  of  the  United  States,"  and  by 
that  nime  only  can  they  sue  and  be  sued.  The  pre*- 
sent  suit  is  brought  by  them  in  their  corporate  name 
and  capacity. 

A  corporation  aggregate  is  an  artificial^  intisihle 
body,  existing  only  in  contemplation  of  law.  It  had 
no  analogy  to  a  natural  person.  It  has  no  organ 
but  its  seal.  It  cannot  sue,  or  be  sued,  for  any  per* 
3onal  injury.  It  cannot  be  outlawed.  It  is  not  sub- 
ject to  an  attachment  of  contempt.  It  never  dies. 
It  cannot  be  a  citizen  of  any  state,  because  it  cannot 
owe  allegiance.  It  cannot  commit  treason  nor  felony. 
It  can  have  no  residence,  because  it  is  an  artificial, 
invisible,  intangible  body.  It  cannot  appear  in  per- 
son, but  must  appear  by  attorney.  For  all  these 
reasons  it  cannot  come  withm  the  description  of  • 
those  who  are  entitled  to  sue  in  the  circuit  courts  of 
the  United  States.  Neiih^^r  residence  nor  inhabit- 
ancy is  sufficient  to  give  jurisdiction.  It  must  be  a 
citizen^   possessing  political  rights,  and  owing  alle-  •. 

giance  to  some  state. 

The  bank  h -s  mistaken  its  proper  course.  Wher- 
ever the  only  ground  of  jurisdiction  is  a  question 
upon  the  construtiion  x>i  ihe  constitution,  or  of  a 
law,  or  treaty  ot  the  United  States,  the  only  re- 
medy is  by  writ  of  error  trom  this  court  to  the  high* 

»'ol.  V.  K 
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BakkU.  S.    est  state  tribunal  having  cognisance  of  the   cause, 
DevIacx     agreeably  to  the  provisions  of  the  25th  section  of  the 
judiciary  act  of  1789.      Vol.  \.p.  63. 

If  an  act  of  congress  could  authorize  any  person 
to  sue  in  the  federal  courts,  on  the  ground  of  its  be- 
ing a  case  arising  under  a  law  of  the  United  States, 
it  would  be  in  the  power  of  congress  to  give  unli- 
mited jurisdiction  to  its  courts.  But  it  is  only  when 
the  state  courts  disregard  or  misconstrue  the  con- 
stitution, laws,  or  treaties,  of  the  United  States,  that 
the  federal  courts  have  cognisance  under  that  clause 
of  the  constitution  which  declares  that  the  judicial 
power  shall  extend  to  all  cases  arising  under  the  con- 
stitution, laws  and  treaties  of  the  United  States. 

It  is  supposed  to  be  absurd  to  say  that  the  United 
States  have  erected  a  body  corporate,  and  given  it 
a  power  to  sue  and  be  sued  in  any  courts  but  those 
of  the  power  creating  the  corporation.  But  there 
is  nothing  absurd  in  the  idea.  Persons  are  daily  be- 
coming citizens  of  the  United  btates,  under  an  act 
of  congress,  and  yet  they  have  no  right  to  sue  in  the 
federal  courts  except  in  particular  cases,  and  under' 
special  circumstances;  if  the  bank  can  bring  itself 
within  one  ot  those  cases,  and  clothe  itself  with  those 
special  circumstances,  it  may  sue  in  those  courts. 

But  it  is  contended  that  it  has  brought  itself  within 
one  of  those  cases,  by  the  averment  that  the  presi- 
dent, directors  and  company  of  the  bank  of  the  United 
Slates  are  citizens  of  the  state  of  Pennsylvania,  and 
the  defendants  citizens  of  the  stale  of  Georgia. 

This  averment  cannot  give  jurisdiction;  because, 

1.  It  is  repugnant  and  void;   and, 

2.  It  is  contrary  to  their  own  showing  on  the  face 
of  the  declaration. 

1.  It  is  repugnant  because  the  suit  is  brought  in 
the  corporate  name.  The  corporation  is  the  plaintiff. 
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and  it  is  absurd  and  impossible  to  say  that  a  corpo- 
ration aggregate  is  a  citiz^^n  or  citizens.  The  body 
politic  is  the  plaintiff,  and  not  the  individual  stock- 
holders. 

2.  It  is  contrary  to  their  own  showing,  because 
they  have  in  the  declaration  expressly  ;ivtrred  them- 
selves to  be  a  body  corporate,  and  to  sue  in  that  ca- 
pacity; and  an  averment  relative  to  the  individual 
characters  of  the  stockholders  is  in  contradiction  to 
the  corporate  character  in  which  they  sue.  No  cor- 
poration aggregate  can  derive  aid  from  the  personal 
character  of  its  members ;  nor  does  it  incur  any  dis- 
ability from  the  disabilities  of  the  individuals  who 
compose  the  society.  Neither  the  infancy,  coverture, 
nor  outlawry  of  the  individuals  can  affect  the  body 
corporate. 

It  is  laid  down  in  the  books  that  "  an  averment 
contrary  to  that  which  appears  to  the  court,  shall 
not  avail."    Com,  Dig.  tit.  Pleader, 

But  it  is  said  that  you  may  raise  the  veil  which 
the  corporate  name  interposes,  and  see  who  stand 
behind  it.  You  may  strip  them  of  the  corporate  ca- 
pacity in  which  they  sue,  to  give  the  court  a  juris- 
diction which  they  cannot  claim  in  their  corporate 
capacity. 

But  the  name  of  a  corporation  is  not  a  mere  acci- 
dent. \x\?,  suhntance.  It  is  the  i/zof  of  its  combina- 
tion. It  is  its  essence.  It  is  the  thing  itself.  1  Tuck, 
Bl.  474,  475, 

As  to  the  case  of  ejectment  from  4  Dal.  333.  the 
nominal  plaintiff  must  have  the  same  character,  as 
to  citizenship,  as  his  lessor;  and  the  court  will  be 
astute  to  see  that  no  deception  be  practised  upon 
them  to  give  them  a  jurisdiction  which  they  could 
not  otherwise  exercise. 

The  authority  from  2  Inst.  697.  only  proves  that 
a  corporation  aggregate  may  be  adjudged  to  be  an 
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BAKKtJ.S.    inhabitant  in  respect  to  its  holding  of  lands,  and  so 
Deveaux.    as  to  render  those  lands  liable  to  taxes  for  the  repair 
\*»V*^**   of  bridges  and  highways  under  the  statute  of  22  H. 
VIII.  c.  5. 

In  the  case  of  The  King  v.  The  Inhabitants  of  St. 
Bartholomews.,  in  4  Burr.  2435.  Lord  Mansfield  said 
the  corporation  were  not  occupiers.  And  in  J^ex  v. 
Gardne'^  Cowp.  84.  the  question  was  whether  a  cori- 
poration,  seised  in  fee  for  its  own  profit,  was  ratable 
to  the  poor,  under  a  law  which  taxed  all  inhabitants. 
The  court  decided  that  inasmuch  as  persons  seisecj. 
in  fee  were  always  assessed  as  inhabitants  of  the 
land,  if  there  was  no  other  tenant  upon  it,  a  corpora- 
tion seised  in  fee  should,  pro  hac  v/ce^  be  deemed  an 
inh.ibitant  within  the  meaning  of  that  statute.  But 
this  goes  but  a  little  way  towards  proving  that  a  cor- 
poration aggregate  may  be  a  citizen  for  the  purpose 
of  giving  jurisdiction  to  the  federal  courts  j  or  to- 
wards establishing  the  point  that  the  court  will  in- 
quire into  the  individual  circumstances  of  the  mem- 
bers of  a  corporation,  for  the  same  purpose. 

Of  stillless  weight  is  the  doctrine  respecting  the 
visitatorial  power  in  England.  That  power  is  given 
for  the  express  purpose  of  examining  the  qualijica- 
tions  of  the  members,  to  see  whether  the  charter  of 
the  corporation  has  been  adhered  to  in  the  election 
of  members,  aid  whether  the  corporation  has  acted 
consistently  with  the  purposes  of  its  creation.  It  is 
not  a  power  to  examine  the  character  ot  the  indi- 
viduals to  ascertain  whether  the  corporation  has  a 
right  to  sue  in  a  certain  court. 

At  law,  a  corporation  cannot  be  a  trustee.  And 
a  court  of  equity  acts  iti  pei  sotias  to  compel  the 
members  to  pertorm  their  corporate  functions  j  but 
even  this  doctrine  depends  upon  the  mere  dictuni  of 
a  lord  chancellor. 

In  the  case  cited  from  4  Dal.  8.  the  question 
respecting  the  averment  of  citizenship  was  not 
?aised.     The  gentlemen  of  the  bar  were  not  very 
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desirous  of  raising  questions  as  to  the  jurisdiction    Bank  U.S. 
of  the  federal  courts.  DevLux. 

If  denial  of  justice  be  a  cause  of  war,  as  is  al- 
leged, the  person  who  claims  it  musi  preserve  an  en- 
t'lrety  of  character;  he  must  not  associate  himself 
with  others  who  have  no  right  to  claim  it  in  that  form. 
Foreign  nations  have  no  right  to  prescribe  the  mode 
of  administering  justice  to  their  subjects  in  this  coun- 
try. If  they  have  the  same  resort  to  the  same  courts 
which  our  own  citizens  enjoy,  they  cannot  complain. 

But  it  is  said  that  the  death  of  all  the  members  of 
a  corporation  is  a  fact  which  may  be  pleaded ;  that 
cannot  be  pleaded  unless  you  can  go  into  the 
question  who  were  the  last  members  of  the  corpo- 
ration. And  if  you  can  plead  any  thing  respecting 
the  individual  members,  you  may  plead  their  citi- 
zenship. But  if  this  be  true,  it  must  be  pleaded  in 
a  different  manner.  The  name  of  each  individual  must 
be  set  forth,  and  his  death  averred.  And  it  may 
well  be  doubted  whether  even  such  a  plea  would  be 
good;  and  whether  the  only  remedy  would  not  be 
by  quo  warranto;  or  a  rule  to  show  cause. 

If  the  averment  in  the  declaration  relate  to  the 
body  politic,  it  is  repugnant.  If  to  the  individual 
members,  it  is  immaterial.  No  issue  could  have 
been  taken  upon  it.  It  does  not  name  a  single  in- 
dividual member  of  the  corporation.  If  they  had 
named  every  individual,  it  would  have  appeared 
that  some  of  them  were  citizens  of  Georgia.  If 
the  defendant  had  pleaded  that  A,  .5.,  onej  of  the 
members,  was  a  citizen  of  Georgia,  it  would  have 
been  a  bad  plea,  because  immaterial  and  argu- 
mentative. 

jfones^  on  the  same  side,  cited  Co.  Litt.  66.  b.  10 
Co.  32.  b.  1  Ld.  Raym.  80.  2  Cranch^  445.  2 
Burr.  1054.  1  Bl.  Com.  497.  512.  10  Co.  30.  1 
Bl.  Com.  502.     1  Leach's  Cr.  Laxvy  287. 

This  cause  being  argued  in  connection   with  the 


78        '  SUPRE^IE  COURT  U.  S. 

Bank  U.  S.  cases  of  The  Hope  Insurance  Compam^  of  Provi- 
Deveaux.  tfcriCe  against  Boardman  et  al.^  ante^  p.  57.  and  The 
Ma-ijlaml  Insurance  Company  against  JFood,  post^ 
in  the  latter  of  which  Mr.  Harper  was  counsel  for 
,the  defendant  in  error,  he  was  permitted  to  reply- 
to  the  arguments  of  the  plaintiffs  in  error  in  this 
case. 

Harper^  in  reply. 

The  point  of  jurisdiction  gives  rise  to  two  ques- 
tions. 

1.  As  to  the  form  of  the  averment. 

2.  As  to  the  effect  of  the  incorporation  on  the 
original  character  of  the  members. 

1.  In  the  case  of  The  Maryland  Insurance  Com- 
pany against  Wood,  the  averment  is,  "  The  Mary- 
land Insurance  Company^  citizetis  of  the  state  of 
Maryland.''' 

This  does  not  mean  that  the  corporation,  as  such, 
is  a  citizen  of  Maryland,  but  that  the  individuals 
who  compose  it  are  citizens.  It  is  the  same  thing 
in  substance  as  to  say,  *'  The  Maryland  Insurance 
Company,  a  corporate  body  composed  of  persons 
who  are  citizens  of  Maryland." 

It  is  objected  that  such  an  averment  cannot  be 
true ;  but  it  is  surely  possible  that  all  the  members 
6f  a  corporate  body  may  be  citizens  of  one  state  ; 
and  with  regard  to  insurance  companies  it  is  almost 
always  true.  But  if  not  true,  the  contrary  may  be 
shown. 

It  is  also  objected  that  the  averment  is  defective, 
because  it  does  not  name  the  individuals  who  are 
affirmed  to  be  citizens. 

But  it  may  be  answered  that  they  need  not  be 
named,  because  they  have  authority  to  join  in   the 
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suit  in  their  corporate  name,  and  therefore  in  that 
name  may  make  the  averment.  There  is  no  uncer- 
tainty, because  it  is  averred  that  they  are  all  citi- 
zens. But  if  it  were  necessary  to  aver  that  -iowe 
were  citizens,  in  that  case  it  would  be  necessary  to 
show  who  they  were.  If  the  tact  be  not  as  averred, 
it  may  be  pleaded,  and  the  plea  may  state  that  A., 
B.  and  C.  are  members  of  the  corporation,  and  are 
citizens  of  another  state. 

2.  As  to  the  effect  of  the  incorporation. 

The  question  is  not  whether  a  corporation  can  be 
a  citizen  in  its  corporate  capacity. 

But  whether,  by  becoming  members  of  the  corpo- 
ration, the  individuals  who  compose  it  lose,  in  their 
corporate  affairs,  those  privileges  which  as  indivi- 
duals they  possessed  before. 

This  leads  us  to  inquire  into  the  nature  and  ob- 
jects of  an  incorporation. 

1.  Of  its  nature. 

It  is  a  privilege  conferred  on  a  number  of  indi- 
viduals. The  corporate  body  is  the  foi-m  under 
which  the  privilege  is  enjoyed  and  exercised.  1  he 
individuals  are  the  substance.  It  is  a  fiction  of  law; 
the  individuals  are  the  real  parties.  It  is  a  trustee; 
the  individuals  are  the  cestui  que  trusts. 

It  is  a  privilege  conferred  and  accepted.  But 
neither  the  grant  nor  the  acceptance  deprives  the 
party  accepting  it  of  other  privileges  which  he 
before  possessed,  unless  they  be  incompatible  with 
each  other. 

Thus  the  law  confers  on  infants  the  privilege  of 
being  free  from  the  obligation  of  their  contracts  ; 
and  it  takes  from  them  the  privilege  of  acquiring 
rights  under  those  contracts,  because  these  two 
privileges  are  incompatible;   but  it  does  not  take 
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Bank  U.S.   from  them  the  privilege  of  suing  for  rights  derived 

„     ^-  otherwise  than  from  their  contracts. 

Deveaux. 

So  a  woman,  by  entering  into  wedlock,  acquires 
the  privilege  of  being  free  from  arrest  for  debt. 
And  she  renounces  the  privilege  of  making  con- 
tracts, because  that  would  be  incompatible ;  but  she 
does  not  renounce  the  privilege  of  taking  land  by 
descent,  gift  or  devise. 

So  a  man,  by  entering  into  civil  society,  acquires 
the  privilege  oi  being  protected  by  the  society;  and 
he  renounces  the  privilege  of  seeking,  by  his  own 
force,  redress  for  his  wrongs,  because  incompatible. 
But  he  does  not  renounce  the  privilege  of  deiendnig 
himself  against  personal  violence. 

1  he  privileges  of  a  corporation  are, 

1.  To  sue  and  be  sued  by  a  corporate  name. 

2.  To  have  perpetual  succession  by  the  transfer 
or  transmission  of  the  slmres,  &c. 

3.  To  make  contracts  by  which  the  separate 
property  or  persons  ol  the  inaiviuuals  shall  not  be 
bound. 

These  pri^ ileges  are  not  incompatible  with  that 
now  claimed. 
* 

But  an  incorporation  is  not  only  a  privilege,  but 
it  is  a  privilege  conferred  on  individuals.  Indivi- 
duals are  the  basis  and  essence  of  the  corporation.  It 
cannot  subsist  without  them.  The  lav/  must  t;ike 
notice  of  them.  It  must  take  notice  of  their  cha- 
racter and  privileges  as  individuals.  The  existence 
of  the  corporate  body  cannot  be  known  without  ta- 
king notice  of  the  individuals.  The  most  impor- 
tant of  its  privileges,  that  of  perpetual  succession, 
depends  upon  it. 

If  the  law  cannot  notice   the  privileges  of  indl- 


FEBRUARY,  1809.  81 

viduals,  neither  can  it  notiee  their  obligation's  or    Bank  U.S. 

diS'-^bilitieS.  Drv'.A.x. 

It  may  happen  that  all  the  members  of  a  corpora* 
tion  may  be  infants  ox  femes  covert.  Suppose  in  an 
action  brought  by  this  corporation  the  statute  of  li- 
mitations should  be  pleaded,  could  not  the  plaintiff 
reply  the  infancy  or  coverture  ? 

Again,  suppose  a  corporation  to  have  existed  and 
made  a  contract  in  Pennsylvania  with  a  citizen  of 
Maryland  ;  suppose  that  all  the  members  came  into 
Maryland,  and  after  remaining  there  some  time  re- 
turned to  Pennsylvania ;  and  that  three  years  af- 
terwards the  corporation  brought  suit  in  Maryland, 
on  the  contract;  could  not  the  statute  of  limitations 
be  pleaded  ?  And  if  the  plaintiffs  should  reply  ab- 
sence from  the  state,  might  not  the  defendant  rejoin 
the  special  matter  ? 

Suppose  all  the  members  of  a  corporation  to  be 
outlawed,  could  not  the  outlawry  be  pleaded  to  an 
action  brought  by  the  corporation  ? 

Suppose  the  corporation  to  hold  land,  and  all  the 
members  to  be  attainted  of  treason,  would  not  the 
land  be  forfeited  ? 

Suppose  a  corporation  to  be  composed  entirely  of 
alien  enemies,  could  such  a  corporation  sue  ?  Might 
not  the  special  matter  be  pleaded  ? 

The  corporate  body  is  the  yorw2 ;  the  individuals 
are  the  substance.  The  purpose  of  the  incorporation 
is  to  enable  individuals  to  transact  business  more 
conveniently  for  their  mutual  benefit.  Individual 
benefit  is  the  object.  The  incorporation  is  the  in- 
strument and  means,  like  the  fictitious  lessee,  and 
casual  ejector,  in  ejectment. 

The  construction  <:ontended  for  would  sacrifice  the 
vol.  V.  T. 
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0ANK  u.  s.  substance  to  the  form,   and  would  make  the  means 


The  corporation  is  n  Jiction  of  law  ;  the  individual 
members  are  the  real  parties.  But  fictions  of  law 
are  introduced  for  the  benefit  of  the  real  parties,  not 
for  their  hijurij ;  and  they  are  to  be  so  moulded  as 
to  answer  tlje  purpose.  Fictions  of  law  never  must 
shut  out  the  truth.  But  the  construction  contended 
for  would  set  up  a  fiction  against  the  truth.  The 
p  iriies  here  are  in  fact  citizens  of  different  states; 
but  this  fiction^  it  is  said,  must  preclude  them  from 
averring  the  Jact. 

The  corporate  body  is  a  trustee.  The  individual 
members  are  the  cestui  que  trusts.  It  is  like  infant 
and  prochein  ami. 

Suppose  a  man,  seised  in  fee  of  lands  in  Penn- 
sylvania, mortgages  it  to  a  citizen  of  that  state,  and 
then  devises  it  in  fee  to  a  citizen  of  Maryland  in 
trust  for  a  feme  covert  also  a  citizen  of  Maryland 
and  her  heirs.  I'he  trustee  dies,  and  his  heir  on 
whom  the  trust  descends,  is  a  citizen  of  Pennsylva- 
nia. Thafeme  covert  dies,  leaving  issue  citizens  of 
Maryland,  upon  whom  the  trust  estate  descends. 

Cannot  the  issue,  joining  the  heir  of  the  trustee, 
bring  a  bill  to  redeem  in  the  circuit  court  of  Penn- 
sylvania ?     Would   not  the   court   look   to   the  real. 

parties  ? 

Again,  suppose  an  infant  citizen  of  Maryland  sues 
in  the  circuit  court  of  Pennsylvania,  by  a  prochein 
ami  who  is  a  citizen  of  Pennsylvania,  has  not  that 
couri  jurisdiction  of  the  case  I 

2.  Of  the  object  of  the  incorporation. 

^  It  is  to  confer  additional  privileges  and  advan- 
tages, not  to  take  away  those  lormerly  held.  To  the 
privilege  oi    suing  in  the  federal  courts  in  their  in^ 
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dividual  capacity,  was  superadded   the  privilege  of  BankU.S, 
so  suing  in  their  corporate  capacity.  ly^vlj^vy.: 


The  true  construction  is,  that  they  should  sue  and 
be  sued  in  their  corporate  capacity,  to  the  \vhole 
extent,  and  in  as  beneficial  a  manner,  as  in  their  in- 
dividual capacity. 

The  construction  contended  for  would  restrict  the, 
privilege  of  suing ;  and  would  take  away  one  of  its 
"most  important  properties. 

One  great  object  in  allowing  citizens  of  different 
states  to  sue  in  the  federal  courts,  was  to  obtain  a 
uniformity  of  decision  in  cases  of  a  commercial  na- 
ture. The  most  numerous  and  important  class  of 
those  cases,  and  the  class  in  which  it  is  most  import- 
ant to  have  uniform  rules  and  principles,  is  that  of 
insurance  cases.  They  are  ahnost  wholly  confined 
to  corporations,  though  most  frequently,  in  fact,  be- 
tween citizens  of  different  states* 

Ingersoll,  on  the  same  s\de^  and  also  in  reply  ts 
the  argument  of  M*-.  Adams^  in  the  case  of  The  Hope 
Insurance  Company  v.  Boardman  et  aL 

The  character  of  the  corporation  must  follow  Che 
character  of  its  members.  The  averment  of  the 
citizenship  of  its  members  is  sufficient.  But  it  is 
clear  that  a  corporation  aggregate  cannot  be  a  citizen. 
An  averment  of  residence  is  not  sufficient.  1  Cranchj 
.343.  Abercrombie  v.  Dupms.  The  place  of  its  esta-« 
blishment  does  not  make  it  a  citizen.  It  is  not  ne- 
cessary, under  its  charter,  that  all  the  members  of 
The  Hope  Insurance  Company  of  Providence  should 
be  citizens  of  the  state  of  Rhode  Island.  The  decla- 
ration in  that  case  does  not  even  aver  either  the  cor- 
poration or  its  members  to  be  citizens  of  any  state 
■whatever.  If  any  one  of  the  members  be  a  citize^ 
of  the  state  in  which  the  suit  is  brought,  the  federal 
court  has  no  jurisdiction.  3  Crunch,  267.  Stra-W^ 
bridge  v.  Curtiss, 


84  SUPREME  COURT  U.  S. 

It  is  a  bold  proposition  to  say  that  n6  corporation 
can  sue  in  the  federal  courts.  It  would  be  in  hos- 
tility to  the  spirit  of  the  constitution,  and  would  de- 
prive the  citizens  of  one  state  of  that  chance  of 
justice  in  their  contests  with  citizens  of  another 
state,  which  the  constitution  intended  to  secure  to 
all ;  and  this  merely  because  they  have  been  enabled 
to  sue  under  a  fictitious  name. 

Ipvery  corporation  aggregate  must  be  composed 
of  natural  persons,  and  courts  of  law  will  take  notice 
of  them  as  members  of  the  corporate  body.  If  a 
suit  be  brought  by  or  against  the  inhabitants  of  an 
incorporated  town,  the  court  will  inquire  whether 
any  of  the  jurors  or  witnesses  are  inhabitants.  So 
a  corporate  body  may  own  an  American  registered 
ship,  and  one  of  the  corporation  may  take  the  ne- 
cessary oaths. 

Numerous  cases  have  already  been  decided  in  the 
federal  courts,  in  which  a  corporation  has  been  a 
party,  involving  the  right  of  property  to  the  amount 
of  millions.  What  will  become  of  all  these  cases  ? 
In  all  the  cases  within  the  last  five  years  writs  of 
error  will  be  brought. 

In  ejectment,  the  court,  on  a  question  of  juris- 
diction, alwa)  s  inquires  who  are  the  real  parties. 

The  constitution  declares  that  the  judicial  power 
shall  extend  to  "■  controversies''^  ''  between  citizens 
of  different  states."  It  is  necessary,  therefore,  that 
the  court  should  inquire  between  whom  the  real 
controversy  exists. 

March  15. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  as  follows  : 

Two  points  have  been  made  in  this  cause. 

1.  That  a  corporation,   composed  of  citizens  of 
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one  state,  may  sue  a  citizen  of  another  State,  in  the 
federal  courts. 

2.  That  a  right  to  sue  in  tliose  courts  is  confer- 
red on  this  bank  by  the  law  which  incorporates  it. 

The  last  point  will  be  first  considered. 

The  judicial  power  of  the  United  States,  as  de- 
fined in  the  constitution,  is  dependent,  1st.  On  the 
nature  of  the  case;  and,  2d.  On  the  character  of  the 
parties. 

Bv  the  judicial  act,  the  jurisdiction  of  the  circuit 
courts  is  extended  to  cases  where  the  constitutional 
right  to  plead  and  be  impleaded,  in  the  courts  of  the 
union,  depends  on  the  character  of  the  parties;  but 
where  that  right  depends  on  the  nature  of  the  case, 
the  circuit  courts  derive  no  jurisdiction  from  that 
act,  except  in  the  single  case  of  a  controversy  be- 
tween citizens  of  the  same  state,  claiming  lands  un- 
der grants  from  different  states. 

Unless,  then,  jurisdiction  over  this  cause  has  been 
givt-n  to  the  circuit  court  by  some  other  than  the  ju- 
dicial act,  the  bank  of  the  United  States  had  not  a 
right  to  sue  in  that  court,  upon  the  principle  that 
the  case  arises  under  ?^  law  of  the  United  States. 

The  plaintiffs  contend  that  the  incorporating  act 
conf«.rs  this  jurisdiction. 

That  act  creates  the  corporation,  gives  it  a  capa- 
city to  make  contracts  and  to  acquire  property,  and 
enables  it  '■'■  to  sue  and  be  sued,  plead  and  be  im- 
pleaded, answer  and  be  answered,  defend  and  be  de- 
fended, in  courts  of  record,  or  any  other  place  what- 
soever." 

This  power,  if  not  incident  to  a  corporation,  is 
conferred  by  every  incorporating  act,  and  is  not  un- 
derstood to  enlarge  the  jurisdiction  of  any  particu- 
lar court,  but  to  give  a  capacity  to  the  corporation  to 
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appear,  ns  a  corporation,  in  any  court  which  would, 
bv  law,  have  cognisance  of  the  cause,  if  brought  by 
individuals.  If  jurisdiction  is  given  by  this  clause 
to  the  federal  courts,  it  is  equally  given  to  all  courts 
having  original  jurisdiction,  and  for  all  sums  how- 
ever small  they  may  be. 

But  the  9th  article  of  the  7th  section  of  the  act 
furnishes  a  conclusive  argument  against  the  construc- 
tion for  which  the  plaintiffs  contend.  That  section 
subjects  the  president  and  directors,  in  their  indi- 
vidual capacity,  to  the  suit  ot  any  person  aggrieved 
bv  their  putting  into  circulation  more  notes  than  is 
permitted  by  law,  and  expressly  authorizes  the 
bringing  of  that  action  in  the  federal  or  state  courts^ 

This  evinces  the  opinion  of  congress,  that  the 
right  to  sue  does  not  imply  a  right  to  sue  in  the 
courts  of  the  union,  unless  it  be  expressed.  This 
idea  is  strengthened  also  by  the  law  respecting  pa- 
tent rights.  That  law  expressly  recognises  the  right 
of  the  patentee  to  sue  in  the  circuit  courts  of  the 
United  States. 

The  court,  then,  is  of  opinion,  that  no  right  is  con- 
ferred on  the  bank,  by  the  act  of  incorporation,  to 
sue  in  the  federal  courts. 

2.  The  other  point  is  one  of  much  more  diffi- 
culty. 

The  jurisdiction  of  this  court  being  limited,  so 
far  as  respects  the  character  of  the  parties  in  this 
particular  case,  '•''  to  controversies  between  citizens 
of  different  states,"  both  parties  must  be  citizens,  to 
come  within  the  description. 

That  invisible,  intangible,  and  artificial  being,  that 
mere  legal  entity,  a  corporation  aggregiite,  is  cer* 
tainly  not  a  citizen  j  and,  consequently,  cannot  sue  or 
be  sued  in  the  courts  of  the  United  States,  unless  the 
rights  of  the  members,  in  this  respect,  can  be  exer- 
cised in  their  corporate  name.  If  the  corporatlon- 
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be  considered  as  a  mere  faculty,  and  not  as  a  company 
of  individuals,  who,  in  transacting  their  joint  con- 
cerns, may  use  a  legal  name,  they  must  be  excluded 
from  the  courts  of  the  union. 

The  duties  of  this  court,  to  exercise  jurisdiction 
where  it  is  conferred,  and  not  to  usurp  it  where  it 
is  not  conferred,  are  of  equal  obligation.  The 
constitution,  therefore,  and  the  law,  are  to  be  ex- 
pounded, without  a  leaning  the  one  way  or  the  other, 
according  to  those  general  principles  which  usually 
govern  in  the  construction  of  lundameutal  or  other 
laws. 

A  constitution,  from  its  nature,  deals  in  generalsy 
not  in  detail.  Its  framers  cannot  perceive  minute 
distinctions  which  arise  in  the  progress  of  the  nation, 
and  therefore  confine  it  to  the  establishment  of  broad 
and  general  principles. 

The  judicial  department  was  introduced  into  the 
American  constitution  under  impressions,  and 
with  views,  which  are  too  apparent  not  to  be  per- 
ceived by  all.  However  true  the  fact  may  be,  that 
the  tribunals  of  the  states  will  administer  justice  as 
impartially  as  those  of  the  nation,  to  parties  of  every 
description,  it  is  not  less  true  that  the  constitution 
itself  either  entertains  apprehensions  on  this  subject, 
or  views  with  such  indulgence  the  possible  fears  and 
apprehensions  of  suitors,  that  it  has  established  na- 
tional tribunals  for  the  decision  of  controversies  be- 
tween aliens  and  a  citizen,  or  between  citizens  of 
different  states.  Aliens,  or  citizens  of  different 
states,  are  not  less  susceptible  of  these  apprehen- 
sions, nor  can  they  be  supposed  to  be  less  the  objects 
of  constitutional  provision,  because  they  are  allowed 
to  sue  by  a  corporate  name.  That  name,  indeed, 
cannot  be  an  alien  or  a  citizen;  but  the  persons  whom 
it  represents  may  be  the  one  or  the  other ;  and  the 
controversy  is,  in  fact  and  in  law,  between  those  per- 
sons suing  in  their  corporate  character,  by  their  cor- 
porate name,  for  a  corporate  right,  and  the  individual 
against  whom  the  suit  may  be  instituted.     Substan- 
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tially  and  essentially,  the  parties  in  such  a  case, 
where  the  members  of  the  corporation  are  aliens, 
or  citizens  of  a  diflVrent  sthte  from  the  opposite 
party,  come  within  the  spirit  and  terms  of  the  juris- 
diction conferred  by  the  constitution  on  the  national 
tribunals. 

Such  has  been  the  universal  understanding  on  the 
subject.  Repeatedly  has  this  court  decided  causes 
between  a  corporation  and  an  individual  without 
feeling  a  doubt  respecting  its  jurisdiction.  Those 
decisions  are  not  cited  as  authority;  for  they  were 
made  without  considering  this  particular  point;  but 
they  have  much  weight,  as  they  show  that  this  point 
neither  occurred  to  the  bar  or  the  bench;  and  that 
the  common  understanding  of  intelligent  men  is  in 
favour  ot  the  right  of  incorporated  aliens,  or  citi- 
zens oi  a  different  state  from  the  defendant,  to  sue 
in  the  national  courts.  It  is  by  a  course  of  acute, 
metaphj'sical  and  abstruse  reasoning,  which  has  been 
most  ably  employed  on  this  occasion,  that  this  opi- 
nion is  shaken. 

As  our  ideas  of  a  corporation,  its  privileges  and 
its  disabilities,  are  derived  entirely  from  the  English 
books,  we  resort  to  them  for  aid,  in  ascertaining  its 
character.  It  is  defined  as  a  mere  creature  of  the 
law,  invisible,  intangible,  and  incorporeal.  Yet, 
when  we  examine  the  subject  further,  we  find  that 
corporations  have  been  included  within  terms  of 
description  appropriated  to  real  persons. 

The  statute  of  Henry  VIII.  concerning  bridges 
and  highways,  enacts,  that  bridges  and  highways 
shall  be  made  and  repaired  by  the  "  inhabitants  of 
the  city,  shire,  or  riding,"  and  that  the  justices  shall 
have  power  to  tax  every  "-  inhabitant  of  such  city," 
&c.  and  that  the  collectors  may  "•  distrain  every 
such  inhabitant  z?>%\\?i\\  be  taxed  and  refuse  payment 
thereof,  in  his  lands,  goods  and  chattels." 

Under  this  statute  those  have  been  construed  in- 
habitants who  hold  lands  within  the  city  where  the 
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bridge  to  be  repaired  lies,  although  they  reside  else-    Bank  u.  S 
where.  Dev'^'aox 

Lord  Coke  saj's,  "  every  corporation  and  body 
politic  residing  in  any  county,  riding,  city,  or  town 
corporate,  or  having  lands  or  tenements  in  any  shire, 
quce  prop'iis  manibus  et  sumptibiis  possident  et  ha- 
bent^  are  said  to  be  inhabitants  there,  within  the  pur- 
view of  this  statute." 

The  tax  is  not  imposed  on  the  pei-son,  whether  he 
be  a  member  of  the  corporation  or  not,  who  may 
happen  to  reside  on  the  lands;  but  is  imposed  on 
the  corporation  itself,  and,  consequently,  this  ideal 
existence  is  considered  as  an  inhabitant,  when  the 
general  spirit  and  purpose  of  the  law  requires  it. 

In  the  case  of  The  King-  v.  Gardner^  reported  by 
Cowpei\  a  corporation  was  decided,  by  the  court  of 
king's  bench,  to  come  within  the  description  of 
"  occupiers  or  inhabitants."  In  that  case  the  poor 
rates,  to  which  the  lands  of  the  corporation  were  de- 
clared to  be  liable,  were  not  assessed  to  the  actual 
occupant,  lor  there  was  none,  but  to  the  corporation. 
And  the  principle  established  bv  the  case  appears  to 
be,  that  the  poor  rates,  on  vacaat  ground  beloiigingi 
to  a  corporation,  may  be  assessed  to  the  corporation, 
as  being  inhabitants  or  occupiers  of  that  ground.  In 
this  case  Lord  Mansfield  notices  and  overrules  an  in- 
considerate dictum  of  Justice  Yates,  that  a  corpora- 
tion could  not  be  an  inhabitant  or  occupier. 

These  opinions  are  not  precisely  in  point;  but 
they  serve  to  show  that,  for  the  general  purposes 
and  objects  of  a  law,  this  InvisibK-,  incorporeal  crea- 
ture of  the  law  may  be  considered  as  having  corpo- 
real qualities. 

It  is  true  that  as  far  as  these  cases  go  they  serve 
to  show  that  the  corporation  itself,  in  its  incorporeal 
character,  may  be  considered  as  an  inhabitant  or  an 
occupier;  and  the  argument  from  them  would  be 
more  strong  in  favour  oi  considering  the  corporation 

vo).  V.  M 
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Bank  U.  S.  itself  as  endowed  for  this  special  purpose  with  the 
Deveaux.  character  of  a  citizen,  than  to  consider  the  churac- 
'_j—  .^-*-  ter  of  the  individuals  who  compose  it  as  a  subject 
which  the  court  can  inspect,  when  they  use  the  name 
of  the  corporation,  for  -the  purpose  of  asserting 
their  corporate  rights.  Still  the  cases  show  that 
this  technical  definition  of  a  corporation  does  not 
uniformly  circumscribe  its  capacities,  but  that  courts 
for  legitimate  purposes  will  contemplate  it  more 
substantially.^ 

There  is  a  case,  however,  reported  in  12  Mod. 
which  is  thought  precisely  in  point.  The  corpora- 
tion of  London  brought  a  suit  against  Wood,  by 
tht:r  corporate  name,  in  the  mayor's  court.  The 
suit  was  brought  by  the  mayor  and  commonalty, 
and  was  tried  before  the  mayor  and  aldermen.  The 
judgment  rendered  in  this  cause  was  brought  before 
the  court  of  king's  bench  and  reversed,  because  the 
court  was  deprived  of  its  jurisdiction  by  the  cha- 
racter of  the  individuals  who  were  members  of  the 
corporation. 

In  that  case  the  objection,  that  a  corporation  was 
an  invisible,  intangible  thing,  a  mere  incorporeal 
legal  entity,  in  which  the  characters  of  the  indivi- 
duals who  composed  it  were  completely  merged,  was 
urged  and  was  considered.  The  judges  unani- 
mously declared  that  they  could  look  beyond  the 
corporate  name,  and  notice  the  character  of  the  in- 
dividual. In  the  opinions,  which  were  delivered 
seriatim,  several  cases  are  put  which  serve  to  illus- 
trate the  principle,  and  fortify  the  decision. 

The  case  of  The  3Iayor  and  Commonalty  v.  Wood^ 
is  the  stronger,  because  it  is  on  the  point  of  juris- 
diction. It  appears  to  the  court  to  be  a  full  autho- 
rity for  the  case  now  under  consideration.  It 
seems  not  possible  to  distinguish  them  from  each 
other. 

If,  then,  the  congress  of  the  United  States  had, 
in  terms,  enacted  that  incorporated  aliens  might  sue 
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a  citizen,  or  that  the  incorporated  citizens  of  one 
state  might  sue  a  citizen  of  another  state,  in  the  fe- 
deral courts,  by  its  corporate  name,  this  court  would 
not  have  felt  itself  justified  in  declaring  that  such  a 
law  transcended  the  constitution. 

The  controversy  is  substantially  between  aliens, 
suing  by  a  corporate  name,  and  a  citizen,  or  between 
citizens  of  one  state,  suing  by  a  corporate  name, 
and  those  of  another  state.  When  these  are  said  to 
be  substantially  the  parties  to  the  controversy,  the 
court  does  not  mean  to  liken  it  to  the  case  of  a 
trustee.  A  trustee  is  a  real  person  capable  of  being 
a  citizen  or  an  alien,  who  has  the  whole  legal  estate 
in  himself.  At  law,  he  is  the  real  proprietor,  and 
he  represents  himself,  and  sues  in  his  own  right. 
But  in  this  case  the  corporate  name  represents  per- 
sons who  are  members  of  the  corporation. 

If  the  constitution  would  authorize  congress  to 
give  the  courts  of  the  union  jurisdiction  in  this 
case,  in  consequence  of  the  character  of  the  mem- 
bers of  the  corporation,  then  the  judicial  act  ought 
to  be  construed  to  give  it.  For  the  term  citizen 
ought  to  be  understood  as  it  is  used  in  the  constitu- 
tion, and  as  it  is  used  in  other  laws.  That  is,  to  de- 
scribe the  real  persons  who  come  into  court,  in  this 
case,  under  their  corporate  name. 

That  corporations  composed  of  citizens  are  con- 
sidered by  the  legislature  as  citizens,  under  certain 
circumstances,  is  to  be  strongly  inferred  from  the 
registering  act.  It  never  could  be  intended  that  an 
American  registered  vessel,  abandoned  to  an  insu- 
rance company  composed  of  citizens,  should  lose 
her  character  as  an  American  vessel;  and  yet  this 
would  be  the  consequence  of  declaring  that  the 
members  of  the  corporation  were,  to  every  intent 
and  purpose,  out  of  view,  and  merged  in  the  corpo- 
ration. 

The  court  feels  itself  authorized  by  the  case  in 
12  3Iod.  on  a  question  of  jurisdiction,  to  look  to 
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the  character  of  the  individuals  who  compose  the 
corporation,  and  they  think  that  the  precedents  of 
this  court,  though  they  were  not  decisions  on  argu- 
ment, ought  not  to  be  absolutely  disregarded. 

If  a  corporation  may  sue  in  the  courts  of  the 
union,  the  court  is  of  opinion  that  the  averment  in 
this  case  is  sufficient. 

Being  authorized  to  sue  in  their  corporate  name, 
they  could  make  the  averment,  and  it  must  apply  to 
the  plaintiffs  as  individuals,  because  it  could  not  be 
true  as  applied  to  the  corporation. 

Judgment  reversed;  plea  in  abatemejit  overruled^ 
and  cause  remanded. 

Judge    Livingston,   having    an  interest   in    the 

question,  gave  no  opinion. 

IMATTHEWS  v.  ZANE'S  LESSEE. 


Tiie  lands  in,       ERROR  to    the   supreme  court  of   the    state  of 
eluded   vviti.in  Qhio  for  the  county  of  Muskingum,  in  an  action  of 

the     Zaiievdie      .  ,  ^       \        if         •>       i  •  nr 

district  ly  tlic  ejectment  brought  by  Zane  s  Lessee  agamst  Mat- 
act  of  ilie  3d  ti^ews,  in  which  both  parties  claimed  title  under  the 
couUi  not  at'  ^^^^^  o^  ^^*^  United  Slates.  The  question  of  juris- 
ter  that  date,  dlction  it)  this  case  was  settled  at  last  term.  {Ante., 
be  sold  at  the  /^  4^  ^^  382.) 
Marietta  land-  -r  y 

office. 

The  remaining  question  was,  w^hether  the  plaintiiF 
in  error,  or  the  defendant,  had  the  title  to  the  west 
fraction  of  section  No.  15.  in  township  No.  12.  in 
range  No.  13.  in  the  state  of  Ohio. 

This  question  arose  upon  a  special  verdict,  which 
stated  the  loilovving  facts. 

On  the  7th   of  February,   1804,   the  office  of  re- 
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ceiver    of  public  moneys  at  Marietta    then    being  Matthews 
vacant,    Matthews  applied    to    the    register    of   the      zone's 
land-office  at  Marietta^  for  the  purchase  of  that  frac-      Lessee. 
tion,  who  received  the  application,  and    gave    Mat- 
thews a  certificate  thereof. 

On  the  26th  of  March,  1804,  a  register  and  re- 
ceiver were  appointed  for  the  Zaneville  district,  and 
also  a  receiver  of  public  raont-ys  for  the  Marietta 
district,  who  commenced  the  duties  of  his  office  on 
the  first  of  May,  in  that  year. 

After  the  12th  of  May,  in  the  same  year,  Mat- 
thews purchased  the  land  at  the  Marietta  land-office, 
by  making  such  payments,  and  receiving  such  certifi- 
cates, as  are  prescribed  by  law. 

On  the  21st  of  May,  1804,  the  land-office  was  first 
opened  at  Zaneville,  and  the  sales  of  land  commenced 
therein. 

On  the  1  rth  of  the  same  May,  a  schedule  was  for- 
warded from  the  surveyor-general,  purporting  to  be 
a  complete  list  of  the  lands  lying  within  the  Zane- 
ville district,  which  had  been  before  sold  at  the  Ma- 
rietta land-office,  and  in  which  the  land  in  controver- 
sy was  not  included. 

Subsequent  to  the  passage  of  the  law  for  the  erec- 
tion of  the  Zaneville  district,  and  prior  to  the  time 
when  the  office  of  receiver  of  public  moneys  for  the 
Marietta  district  became  vacant,  two  entries  were 
made  in  the  Marietta  land-office,  of  land  lying  with- 
in the  ZanevJlle  district,  which  entries  ai)d  sales 
were  acknowledged  as  good  and  valid  by  the  go- 
vernment of  the  United  States,  who  considered 
Matthews's  entry  as  void,  and  the  secretary  of  the 
treasury  has  directed  his  purchase-money  to  be  re- 
paid to  him.  1  he  two  tracts,  the  sales  of  which 
were  confirmed  by  the  government  of  the  United 
States,  were  in  the  surveyor-general's  schedule  re- 
turned as  sold  at  Marietta;  but  the  land  in  con- 
troversy was  not  included  in  that  schedule,  because 
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Matthews  ^i^g  register    of  the  land-office  at  Marietta  had  not 

Zane's       made  his  return,  as  by  law  directed,  to  the  surveyor- 

Lessee.      general,  who  had  no  guide   by  which  to    make    out 

^"•^"^z^"*'^  the  schedule,  but  the  returns  of  the  register.     The 

officers  of  the  Zaneville  land  office  were  directed  by 

thf  secretary  of  the  treasury  to  receive  the  schedule 

as  the  only  evidence  of  what  land  had  been   sold  at 

Marietta. 

On  the  26th  of  May,  1804,  Za7ie  purchased,  at  the 
Zi7;7e"y.7/c  land-office  the  land  in  controversy,  by  ma- 
king such  payments,  and  receiving  such  a  certificate, 
as  by  law  are  prescribed,  at  which  time  Matthews 
produced  his  certificate  from  the  register  of  the  Ma- 
rietta land-office,  and  gave  notice  of  his  having  pur- 
chased the  same  land. 

Zane's  purchase  was  confirmed  by  the  secretary 
of  the  treasury. 

F.  B.  Key^  for  the  plaintiff  in  error,  contended, 

1.  That  the  purchase  made  by  Matthews  was  legal 
and  valid.     And, 

2.  That  the  defendant  in  error  was  not  entitled  t© 
recover. 

That  this  subject  may  be  distinctly  understood, 
it  may  be  necessary  concisely  to  state  the  land  sys- 
tem of  the  United  States. 

In  1785,  the  old  congress  passed  an  ordinance  for 
the  survey  and  sale  of  public  lands  in  the  north-west- 
ern territory.  Seven  ranges  of  townships  were  laid 
off,  and  sales  made  at  Nexv-Tork^  to  a  considerable 
extent.  The  Indian  wars  that  soon  followed,  closed 
the  sales.  But  after  General  Wayne's  treaty  at 
Greeneville,  in  1795,  congress  took  up  the  subject 
again,  and  in  May,  1796,  passed  an  act  for  appoint- 
ing a  surveyor-general,  and  directing  surveys  and 
sales.  Vol.  3.  p.  293.  These  surveys  coidd  not  be 
completed  till  the  end  of  the  year  1799.  The  act 
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of  the  10th  of  May,  1800,  voU  5.  p.  174.  established  Matthews 
the  present  system,  by  which  four  land-offices  were  Zane's 
to  be  opened,  viz.  at  Cincinnati^  Chhcothe^  Marietta^  Lessee. 
and  Steubenville.  That  at  Maretta  was  for  the  — ""-v-^ii^ 
lands  lying  east  of  the  sixteenth  range  of  townships, 
south  of  the  military  lands,  and  south  of  a  line  drawn 
due  west  from  the  north-west  corner  of  the  first  town- 
ship of  the  second  range  to  the  military  lands.  A 
register  of  the  land- office,  and  a  receiver  of  public 
moneys,  was  to  be  appointed  for  each  of  the  offices. 
A  person  wishing  to  purchase  anv  of  the  lands  was 
to  pay  to  the  treasurer  of  the  United  States,  or  the 
receiver  of  public  moneys,  one  twentieth  part  of  the 
purchase-money  besides  certain  fees,  and  take  his 
receipt  therefor,  which  he  was  to  carry  to  the  regis- 
ter, who  was  to  enter  his  application  in  a  book,  sta- 
ting the  date  of  the  application,  the  date  of  the 
receipt,  and  the  number  of  the  section,  or  half  sec- 
tion, township  and  range  applied  for.  No  lands 
were  to  be  sold  at  less  than  two  dollars  an  acre, 
one  fourth,  including  the  one  twentieth,  in  forty 
days,  one  fourth  in  two  years,  one  fourth  in  three 
years,  and  the  residue  in  four  years,  with  interest. 
A  discount  oi  Sper  cent,  per  annum  was  to  be  allow- 
ed for  prompt  payment.  Upon  payment  of  the 
whole  purchase-money  a  patent  was  to  be  issued  by 
the  president  of  the  United  States. 

Thus  stood  the  land  system,  and  the  mode  of 
purchasing  and  acquiring  title  until  congress,  de- 
sirous of  bringing  more  lands  into  the  market,  passed 
an  act  on  the  2>d  of  March ^  1803,  vol.  6.  p.  291.  by 
the  6th  section  of  which,  a  new  district  was  created 
called  the  Zaneville  district,  which  covered  part  of 
the  lands  in  Marietta  district,  and,  among  others, 
the  lands  in  controversy,  and  certain  lands  in  the 
miliiary  tract  which  had  not  been  surveyed.  This 
act  did  not  prescribe  the  time  when  the  land-office 
should  be  opened  at  Zane'oille^  nor  when  the  officers 
should  be  appointed. 

The  first  question  which  presents  itself  under  this 
law  is,  did  it  prevent  a  continuance  of  sales  at  Ma- 
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Matthews   j  ietta,  of  the  lands  which  had  been  surveyed  in  that 
Za^ne's      disinct,  and  now  included  in  the  Zaneville  district? 

We  contend  it  did  not. 

All  these  laws  are  to  be  construed  together  as 
fonrxug  one  system.  The  two  great  principles  of 
the  system  are, 

Settlement  of  the  western  frontier,  and  revenue  to 
be  derived  from  the  sales  of  the  lands. 

The  importance  of  the  first,  and  the  policy  of  set- 
tling the  western  frontier,  are  too  obvious  tor  illus- 
tration. Ic  has  been  an  object  of  anxiety  at  all 
times  from  the  first  organization  of  the  union. 

As  an  object  of  revenue  it  has  been  the  incessant 
subject  of  attention,  and  of  primary  importance. 
The  proceeds  of  the*  sales  were  in  1790  assigned  to 
the  sinking  fund.  With  a  view  to  facilitate  salts, 
the  lands  have  been  divided  into  sections  and  half 
sections.  Discounts,  and  abatement  of  interest,  have 
been  allowed  on  prompt  payment.  The  sale  of  the 
western  lands,  therefore,  being  a  leading  object  of 
national  policy,  it  is  to  be  presumed  that  they  were 
not  to  cease  unless  by  positive  law. 

There  is  nothing  in  the  act  creating  the  Zaneville 
district  to  prevent  a  sale  at  Marietta,  beiore  the 
Zaneville  office  should  be  opened. 

There  is  nothing  repugnant  to  such  a  construction. 
Both  acts  may  so  I'ar  stand  together,  and  be  con- 
sistent with  each  other  and  with  the  general  policy 
of  the  United  States. 

The  5th  and  6th  sections  of  the  act  of  1803,  taken 
together,  show  that  a  previous  survey  was  to  be  made 
oi  the  unappropriated  military  lands  which  were  to 
form  a  part  of  the  Zaneville  district,  before  the  sales 
could  commence  there. 
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The  4th  section  of  the  act  of  1800,  gave  full  pow-    Matthew; 
ers  to  the   Marietta  land-office  to  sell  all  the  lands       zane's 
within  that  district.  Lessee. 

This  power  exists  until  destroyed,  and  cannot  be 
repealed  by  doubtful  implication  against  the  great 
national  policy  and  the  scope  of  thi^  laws.  It  was 
well  understood  that  the  Zancville  land-office  could 
not  be  opened  until  a  survey  should  be  made.  Of- 
ficers were  to  be  appointed ;  and  none  were  ap- 
pointed until  a  year  after,  because  they  could  not  act 
until  the  surveys  should  be  completed,  and  the  lands 
ready  for  sale. 

This  shows  what  construction  the  executive  gave 
to  the  law.  The  surveyor-general  also  returned  a 
list  of  sales  made  at  Marietta,  up  to  the  1 7th  of 
May,  1804.  All  the  sales  upon  that  list  have  been 
confirmed  by  the  treasury. 

In  the  course  of  the  year  1803  a  survey  was  made, 
and  congress,  by  the  act  of  the  26?/^  of  Marcli^  1804, 
vol.  7.  p.  106.  §  12.  opened  the  Zaneville  land-office 
on  the  21st  of  May,  1804,  and  directed  the  sales  to 
commence  there  on  that  day. 

Is  it  a  reasonable  construction  to  contend  that 
700,000  acres  should  be  locked  up  from  market  for 
a  whole  year,  when  every  act  of  the  government  de- 
monstrated their  anxiety  to  make  sales. 

The  act  of  1803  described  limits  within  which  an 
office  was  erected  for  future  sales,  but  the  ooening 
of  that  office  and  proceeding  to  sell  was  to  be  set- 
tled by  a  future  law.  This  was  done,  and  the  office 
directed  to  go  into  operation  on  the  21st  of  May, 
1804.  Until  that  period  the  office  at  Marietta  might 
proceed  to  sell. 

This  construction  derives  weight  from  an  analo- 
gous case,  a  case  also  of  revenue. 

Suppose  a  district,  for  the  collection  of  duties,  di- 
V»K  V.  N^ 


.E   S 
iElE. 
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Matthews  vided,  and  a  new  port  of  entry  established,  and  a  col- 
lector to  !)e  appointed,  would  this  put  a  stop  to  the 
entry  and  colieclion  at  the  first  port  until  the  second 
office  was  open  for  business? 

If  Maithews's  purchase  had  been  inserted  in  the 
survey  or-general's  schedule,  it  would  have  been  con- 
firmed by  the  treasury  for  the  same  reason  that  the 
two  other  similar  sales  were  confirmed. 

The  reason  why  it  was  not  upon  that  schedide  was 
the  neglect  of  the  register.  Sh;*Jl  the  neglect  or 
omission  of  his  dut\  by  an  officer  of  the  United 
States  prejudice  the  claim  ot  an  innocent  purchaser  ? 

The  schedule  of  the  surveyor-general  was  not  the 
only  arimissilile  evidence  of  sales  at  the  Marietta 
office.  There  was  no  statute,  nor  any  principle  of 
law,  which  made  it  such.  It  was  a  matter  in  pais^ 
which  might  be  proved  by  any  kind  of  legal  evi- 
dence. 1  he  register's  certificate  which  Matthews 
produced  at  the  Zaneville  office  at  the  time  and  place 
of  sale  to  Zane,  was  the  very  best  evidence  which 
could  then  be  required  ;  and  it  ought  to  have  been 
respected.  Zane  purchased  with  a  full  knowledge 
of  Matthews's  title. 

Harper^  contra,  contended  that  the  authority  to 
sell  at  Zaneville  was  incoiisisttnt  with  the  authority" 
to  sell  at  Marietta;  and  that  consequently  the  latter 
v/as  revoked  by  the  fontier.  When  the  act  of  March 
3,  1803,  directed  that  these  lands  should  be  offered 
for  sale  at  Zaneville^  they  could  no  longer  be  sold 
elsewhere.  '1  he  act  provides  for  the  appointment 
of  officers  to  sell.  Congress  had  onlv  to  create  the 
office.  1  he  president  was  to  appoint  the  officers, 
under  the  general  authority  given  to  him  by  the 
cons'itution.  if  the  president  did  not  appoint,  that 
did  not  prevent  the  effect  ot  the  act.  The  president 
caiiuot  dispense  with  the  law,  nor  suspend  its  ope-- 
ration. 

The  act  of  the  26th  of  March,  1804,  "vol.  7.  p.  106. 
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directs  positively   that  the  lands  shall  be  offered  for    ^ATTHEvys 
sale  at  Zaneville  on  the  third  Monday  of  May.  zone's 


L;; 


No  quarter  sections  or  fractions  of  sections  of  this 
land  could  be  sold  elsewhere.  This  act  of  the  26th 
of  B'larch,  1804,  first  gave  the  power  to  sell  the  frac- 
tions of  sections  separately.  It  could  not  be  done  at 
Marietta  until  the  14th  of  May,  1804,  yet  Mat- 
thews's  purchase  was  on  the  12th,  so  that  even  if 
this  land  could  have  been  sold  at  xMarietta  at  all,  it 
could  not,  on  the  12th  of  May,  Jiave  been  sold  sepa- 
rately from  a  section  ;  nor  could  have  been  sold  until 
it  had  first  been  oiFered  at  public  auction. 

P.  B.  Key.)  in  reply. 

The  purchase  of  this  fraction  was  with  a  xvhole 
section.,  and  therefore  the  fact  does  not  support  the 
argument  on  the  other  side. 

The  only  questions  are  whether  the  authority  to 
sell  these  lands  at  the  Marietta  office  ceased  before 
the  Zaneville  office  was  opened  ;  and  whether  the 
neglect  of  the  register  to  make  a  return  of  this  sale  to 
the  surveyor-general  shall  prejudice  the  claim  of  the 
plaintiff  in  error. 

February  16. 

Marshall,  Ch.  J.  stated  the  opinion  of  the  court 
to  be  that  the  decision  of  the  court  below  was  cor- 
rect; that  the  erection  of  the  Zaneville  district  sus- 
pended the  power  of  sale  in  the  Marietta  district. 


Judgm,ent  affirmed. 
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IIODGSOX 

°    HODGSON  V.  THE  MARINE  INSURANCE  COM- 
PANY  OF  ALEXANDRIA. 


\  sciieiai  I'o-  ERROR  to  the  circuit  court  of  the  district  of 
eTcrv  'person  Columbia,  in  an  action  of  covenant  upon  a  sealed 
h-riVirig  an  inte-  policy,  whereby  the  Marine  Insurance  Company  of 
Jr*^"-  'i'surecT  Alexandrin,  in  consideration  of  seventeen  and  a 
and  tjontainiiig  half  per  ccut.  premium  paid  by  the  plaintiff  Hodg- 
no     wanai.i)  '^^j.  l,  Geor^e   F.    Strnas  and  others,   of  Rich- 

tli'it   tlic    i>ro-  ^  o  '     */ 

j,eitj  is  neu-  mond^^''  covenanted  with  the  plaintiff"  for  the  said 
tial,      covers  u  QforP'e  F.  Straus  and  others,  of  Richmond,  as  w>'ll 

helligtrent    as.'^  „  i-L  i  f 

well  as  neutral  m  his  own  name  as  tor  and  m  the  name  and  names  or 
propt-rtj-  j^ii  and  every  other  person  and  persons  to  whom  the 

Jovenin^t'on  ^a  same  did,  might,  or  should  appertain,  in  part  or  in 
policy,  it  is  no  aii^"  to  insure  eight  thousand  dollars  on  the  brig 
tlvit"t^e"pre*-  Hope  "  a  prize  vessel,"  lost  or  not  lost,  at  and 
miuni  has  not  from  her  last  port  of  lading  in  St.  Domingo  to 
hcen  paid,  but  ^  ^^  discharge  in  the    Chesapeake.     The  ves- 

is  eiMomedbj  a        y  o  r  ,     ,    , 

court  of  chan-  sel  was  Valued  m  the  policy  at  ten  thousand  dol- 
*^^^y-  lars.     The  declaration  averred  the   vessel  to    be  of 

seutaHon^  not  that  value,  and  that  in  prosecution  of  the  voyage  in- 
averred  to  be  sured  she  was  seized  bv  certain  British  vessels  and 

material,  is  no  •      i   •     ^       t  ■  ''u  v.  I'u    11     i 

bar  to  an  Action  camed  into  Jamaica,  where  she  was  libelled,  con- 
on  a  p"licy-  A  demned  and  sold,  whereby  she  was  totally  lost.  In 
Tinn '^'to^^^hal^e  One  couut  of  the  declaration  the  vessel  was  averred 
that'  effect,  to  be  the  property  of  George  F.  Straas  and  Jere- 
mubt  be  mate-  ^^._^j^  Leeds,  oi  Richmond,  in  the  other  it  was  aver- 

na;  to  the  nsK  i  ,■    t  ,        1 

of  the  vuijuge.  red  to  be  the  property  ot  Leeds  alone. 

It  is  not  ne- 


acticm^of  cove-       The  defendants,  after  oyer,   pleaded  eight  pleas. 
nant  on  a  po-  XJpoii  the  three  first  there  were  issues  in  fact. 

licy,    tliut    the         * 
decU-.ruiion 

shovdd     aver        1  ^e  4th  plea,  ill  substancc,  was,  that  the  vessel,  at 
liffSiad  ab;!n-  ^^^  inw^  of  the  capture  and  sale   was   the   property 
doncd   to  the  of  the  enemies  of  Great  Britain,  and  as   such   was 
underwriters,    captured,    libelled,    condemned    and    sold.       J  hat 
Richmond  was  the  capital  town  of  the  state  of  Vir- 
ginia, a  neutral  state.     That  Straas  and  Leeds  were 
of  Richmond,  and  citizens  of  Virginia,  and  were 
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known  to  be  so  to  the  parties  to  the  policy  at  the  Hodgson 
time  of  insurance.  That  the  insurance  was  made  j^^^  i'n.Co. 
by  the  contracting  parties  upon  the  property  of 
American  citizens  in  which  no  belligerent  subject 
or  citizen  was  interested;  and  that  at  the  time  of 
insurance,  capture,  condemnation  and  sale  of  the 
vessel,  there  was  open  war  between  France  and 
Great  Britain. 

To  this  plea  there  was  a  demurrer,  and  the  fol- 
lowing causes  were  stated  : 

1.  Because  the  plea  alleges  that  the  vessel  was 
the  property  of  the  enemies  of  Great  Britain,  but 
does  not  show  in  particular  who  were  the  owners 
thereof. 

2.  Because  the  plea  is  double  in  this,  1st.  That 
it  tenders  an  issue  upon  the  fact  of  its  being  ene- 
mies' property;  2d.  That  it  was  condemned  as 
such ;  3d.  1  hat  the  insurance  was  made  upon  the 
property  of  American  citizens. 

3.  Because  it  alleges  that  the  insurance  was  made 
upon  the  property  of  American  citizens,  which  is 
matter  of  law,  and  not  of  fact. 

4.  Because,  as  the  policy  contained  no  warranty 
of  neutrality,  it  is  wholly  immaterial  whether  the 
property  was  neutral  or  belligerent. 

5.  Because  the  plea  is  no  answer  to  the  plaintiff's 
declaration. 

6.  Because  it  admits  Straas  and  Leeds  to  be  own- 
ers of  the  property  insured,  and  to  be  American  citi- 
zens, and  it  does  not  state  any  other  person  or  per- 
sons to  be  the  owners  thereof. 

7.  Because  the  defendants  were  estopped  by  the 
policy  from  alleging  that  the  insurance  was  made 
upon  the  proptery  of  American  citizens. 
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The  5th  plea,  in  substance,  was,  that  it  has  always 
been,  and  is  the  rule  :md  practice  of  the  defendants, 
never  to  make  an  insurance  upon  a  vessel  beyond 
her  reasonable  and  just  value  according  to  the  repre- 
sentation and  description  given  of  her,  especially  as 
to  her  age,  tonnage  and  equipment,  which  rule  and 
practice  were  well  known  to  the  contracting  parties 
at  the  time  of  the  contract,  at  which  time  the  plaintiff 
proposed  to  the  defendants  that  the  value  of  the  ves- 
sel should  be  agreed  in  the  policy  to  be  ten  thousand 
dollars;  and  that  at  the  time  of  executing  the  poli- 
cy, the  plaintiff,  to  induce  the  defendants  to  execute 
it,  thereby  insuring  to  the  value  of  8,000  dollars 
upon  the  vessel,  represented  that  she  was  "■  about 
250  tons  burthen^''''  "  nnd  fro f}i  s'X  to  seven  years  old.^'' 
That  the  defendants,  n  consequence  of  that  represen- 
tation^ and  placing  full  faith  and  credit  therein,  exe- 
cuted the  policy.  i  hat  the  representation  was  un- 
true in  this,  that  the  vessel  was  not  of  two  hundred 
and  fifty  tons  burthen,  but  less  than  one  hundred  and 
sixty-Jive  tons  burthen,  and  was  not  from  six  to  seven 
years  old  at  the  time  of  the  representation,  but  much 
older,  viz.  more  than  eight  and  a  h'alf  years  old. 
That  the  vessel  was  not  of  the  value  of  eight  thou- 
sand dollars,  but  of  the  value  of  3,000  dollars  only. 
That  the  misrepresentation  respecting  the  age  and 
tonnage  of  the  vessel  induced  the  defendants  to  exe- 
cute the  policy,  whereby  the  value  was  agreed  to  be 
ten  thousand  dollars,  and  whereby  insurance  was 
made  to  the  amount  of  8,000  thousand  dollars  ;  "  'ind 
so  the  said  deed  is  void  as  to  them;  and  this  they  are 
ready  to  verify. ^'' 

To  this  plea  also   there  was  a  demurrer,  and  the 
following  causes  were  stated  : 

1.  Because  the  plea   does  not  aver  the  misrepre- 
sentation to  be  material. 

2.  Because  it  is  not  alleged  to  have  been  fraudu- 
lently made. 

3.  Because  the  matter  of  the  plea  is  not  sufficient 
to  annul  or  make  void  the  policy. 

4 
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4.  Because  the  misrepresentation  alleged  is  not  of  Hodgso:? 
a  definite  fact;  but  that  the  vessel  was  of  about  250  mar.Vjo  Cc 
tons  burthen,  &c.  -,^»'-^,^-i«•^ 

5.  Because  the  plea  is  double  in  this,  that  it  puts 
in  issue  the  custom  of  the  defendants,  the  represen- 
tation touching  the  vessel,  the  age,  the  tonnage  and 
the  value  of  the  vessel. 

6.  Because  the  defendants  are  estopped  by  the  po- 
licy from  averring  that  the  vessel  was  of  less  value 
than  10,000  dollars. 

The  6th  plea  was  like  the  5th,  except  that  the  aver- 
ment respecting  the  rule  and  practice  of  the  defend- 
ants was  omitted,  and  that  it  contained  an  averment 
that  the  difference  between  the  true  and  the  repre- 
sented age  and  tonnage  of  the  vessel  ••'  xvas  material 
in  regard  to  the  contract  of  insurance^''''  in  the  policy 
set  forth  ;   and  so  the  policy  was   void  as   to  them. 

To  this  plea  the  plaintiff,  protesting  that  the  vessel 
was  seaworth}',  and  that  he  did  not  knowingly  and 
fraudulently  state  any  misrepresentation,  and  ad- 
mitting that  the  vessel  was  of  less  than  165  tons  bur- 
then, and  was  eight  and  a  half  years  old,  replied, 
that  the  difference  between  the  true  and  the  re- 
presented age  and  tonnage  of  the  vessel,  was  not 
material  in  regard  to  the  seaworthiness  of  the  vessel, 
and  her  ability  to  perform  the  voyage  insured,  and 
did  not  increase  the  probability  of  loss  by  means  of 
any  of  the  risks  insured  against,  but  was  altogether 
imma'terial  in  regard  to  those  risks. 

The  rejoinder  of  the  defendants  set  forth  their 
rule  and  practice  as  stated  in  the  5th  plea;  and 
averred  that  the  misrepresentation  induced  and  de- 
ceived the  defendants  into  the  agreement  as  to  the 
value  of  the  vessel,  and  as  to  the  sum  insured,  and 
that  the  sum  insured  was  more  than  double  the 
value  of  the  vessel,  and  so  the  defendants  say  that 
the  difference  between  the  true  and  the  represented 
age  and  tonnage  of  the  vessel  was  material. 
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Hodgson         j-q  ^j^jg  rejoinder  the  plaintiff  demurred,  and  stu- 
Mar.  In.  Co.  tcd  causes  of  demurrer  nearly  like  those  to  the  5th 


The  7th  plea  was,  in  substance,  that  the  vessel 
was  in  part  owned  by  one  Alexander  Burot,  a 
French  citizen,  and  an  enemy  of  Great  Britain, 
and  that  this  fact  was  not  disclosed  to  the  defendante 
at  the  time  of  executing  the  policy. 

To  this  plea  there  was  a  general  demurrer. 

The  8th  plea  was,  in  substance,  that  the  plaintiff 
had  not  paid  the  premium,  but  had  obtained  a  perpe- 
tual injunction  from  the  court  of  cliancery  in  Vir- 
ginia, against  the  defendants,  to  prevent  the  recove- 
ry thereof. 

To  this  plea  also  there  was  a  general  demurrer. 

The  judgment  of  the  court  below  was  in  favour 
of  the  defendants  on  the  demurrer  to  the  6th  plea, 
and  in  favour  of  the  plaintiff  upon  all  the  other  de- 
murrers. 

Stvonn,  for  the  plaintiff  in  error. 

It  is  a  sufficient  answer  to  the  4th  plea,  that  the 
policy  is  general;  it  contains  no  warranty  of  neutrali- 
ty, and  therefore  covers  belligerent  as  well  as  neutral 
property.  1  N.  T.  T.  Rep.  230.  238.  243.  2 
Emerig-.  460.     Doug:  16.     Marsh.  286. 

The  objections  to  the  5th  plea  are, 

1.  That  no  misrepresentation  touching  the  sub- 
ject of  a  sealed  contract  is  sufficient,  in  a  court  of 
law,  to  set  it  aside. 

The  insurance  cases  against  incorporated  compa- 
nies in  England  show  that  an  equitable  defence  may 
be  made  in  that  country  under  the  statutes.  All 
other  cases  upon  insurances  are  cases  of  simple  con- 
tract. 
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This  question  tht^n  depends  upon  the  general  prin-     Hodgson 
ciples  of  the   common  law.      B\   that   law   a   misre-  mar.Yx.  Co. 
presentation  touching  the  subject  of  a  scaled  contract   >^«.»'^-«iw/ 
was  not  pleadable  against  that  contract. 

It  is  true  that  any  fraud  in  the  execution  "of  an 
instrument  which  will  authorize  the  plea  of  noii  e.<it 
factum^  may  be  relied  on  at  law.  1  Burr.  391.  So 
you  may  show  that  the  consideration  of  a  deed  is 
unlawful,  as  in  the  cases  of  usury,  gaming,  simony, 
&c.  But  this  plea  shows  no  fraud,  nor  unlawful 
consideration.  It  relies  merely  upon  a  mistake 
which  goes  only  to  a  part  of  the  subject  matter  of 
the  contract. 

2.  The  misrepresentation  set  forth  in  this  plea 
would  not  be  suflicientto  vacate  the  policy,  even  if  it 
were  a  simple  contract.  The  misrepresentation 
must  relate  to  the  risk,  and  be  material  as  it  regards 
the  risk.  All  the  cases  speak  a  uniform  language 
upon  this  subject.  Marsh,  334,  Zc,5.  Park,  197. 
204,  205.      1  N.  7\  T.  Rep.  22,7,  238.  245. 

If  the  representation  must  be  material  in  regard 
to  the  risk,  t\it  plea  is  bad  in  substance;  because  it 
does  not  show  any  facts  which  would  increase  the 
risk,  nor  aver  the  representation  to  be  material  to 
the  risk. 

3.  As  the  misrepresentation  relates  to  the  value 
of  the  vessel,  and  not  to  the  risk  of  the  voyage,  the 
defendants  are  estopped  from  alleging  that  the  ves- 
sel was  vv^orth  less  than  the  value  agreed  upon  in 
the  policy. 

4.  In  a  valued  policy  the  underwriter  waives  all 
inquiry  into  any  fact  or  circumstance  that  relates 
to  the  value  of  the  thing  insured  :  and  the  extent 
or  amount  of  value  in  such  a  policy  is  altogether 
immaterial.     Park,  1.  109. 

The  6th   plea  concludes  by  saying  that  the  repre- 
Voi.  V.  (>  ■ 


106  SUPREME  COURT  U.  S. 

Hodgson    sentatiou  was   material  in  regard  to  the  contract  of 
S\A^.''\s.  Co.  "i^^rancc. 

This  averment  is  difficult  to  be  understood.  It 
might  mean  material  as  it  regarded  the  amount 
insured,  or  material  as  it  regarded  the  risk.  If 
issue  had  been  taken  upon  this  averment,  the  jury 
might  have  decided  that  the  representation  was  ma- 
terial as  it  regarded  the  amount  insured  ;  and  upon 
that  ground  the  cause  might  have  been  lost.  If 
the  plaintiff  had  demurred  to  it,  it  might  have  been 
an  admission  that  it  was  material  to  the  risk.  If 
the  averment  had  been  that  it  was  material  as  to  the 
amount  insured,  we  should  have  demurred  ;  if  it 
had  been  that  it  was  material  to  the  risk,  we  should 
have  taken  issue. 

In  this  uncertainty  it  was  necessary  for  the  plain- 
tiff to  reply  specially,  tendering  an  issue  as  to  the 
materiality  of  the  representation  in  regard  to  the 
risk  of  the  voyage.  This  issue  the  defendants  re- 
fused to  join,  and  have  thereby  explained  their 
averment  to  be  that  the  representation  was  material, 
not  to  the  risk,  but  to  the  amount  insured.  In  this 
point  of  view  it  is  bad  not  only  for  the  reasons 
alleged  against  the  5th  plea,  but  because  it  neither 
shows  nor  avers  the  representation  to  be  material  in 
regard  to  the  risk. 

No  falsehood  or  misrepresentation,  not  increasing 
the  risk,  is  material.  No  misrepresentation  touch- 
ing the  ability  of  the  vessel  to  perform  the  voyage 
can  be  material  if  she  is  seaworthi/.  The  law  does: 
not  notice  grades  of  seaworthiness  ;  and  with  re- 
gard to  this  point  her  age  and  tonnage  were  per- 
fectly immaterial:  and  it  was  equally  immaterial  as 
to  the  value,  because  the  value  was  conclusively 
fixed  in  the  policy. 

E.y.  Lee  and  C.  Lee.,  contra,  contended,  1st.  That 
the  expression  "  of  Richmond''''  implied  a  warranty 
that  tht*  property  was  neutral,  and  the  condemna- 
tion  was  conclubive   evidence  of  a  breach   of  that 


Mar.  In    Ci 
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warranty.  2dly.  That  the  dt-claration  was  bad  he-  Hodgson 
cause  it  contained  no  averment  of  an  offer  to  aban- 
don;  and,  3dly.  That  the  misrepresentation,  as  stated, 
amounts  to  a  fraud  in  law,  and  that  fraud  will  va- 
cate every  kind  of  instrument;  and  that  in  all  cases 
of  insurance  any  misrepresentation  material  to  the 
ecntract  is  fatal. 

It  is  because  it  is  a  valued  f^o\\c)\  th'at  the  misrepre- 
sentation as  to  the  age  and  tonnage  became  material 
to  the  contract.  It  was  a  misrepresentation  of 
those  facts  upon  which  a  judgment  was  to  be  formed 
of  the  value  of  the  vessel.  The  defendants  never 
would  have  agreed  to  fix  that  value,  unless  they  had 
believed  the  representation  of  the  plaintiff  as  to 
those  facts.  The  misrepresentation  induced  the 
defendants  to  make  a  contract  which  they  would 
not  otherwise  have  made.  It  is  unnecessary  that 
the  plaintiff  should  have  known  that  he  was  misre- 
presenting the  facts. 

He  undertook  to  represent  the  facts,  and  by  so 
doing  must  take  the  risk  of  their  truth,  and  the 
consequences  of  their  falsehood. 

The  matermlity  was  a  question  for  the  jury. 
Whenever  the  question  of  law  is  involved  with  the 
fact,  the  court  may  leave  the  whole  to  the  jury. 

The  plea  is  not  double.  A  misrepresentation  may 
be  in  a  variety  of  particulars  necessary  tor  the  for- 
mation of  a  correct  judgment  as  to  the  value. 

The  defendants  are  not  estopped  by  their  deed 
from  alleging  facts  which  show  the  mistake,  or  mis- 
representation upon  which  the  instrument  was  pre- 
dicated; because  if  the  deed  be  void  the  estoppel  can- 
not exist. 

If  the  goods  of  an  enemy  be  insured  as  the  goods 
©f  an  all}',  the  policy  is  void.  I  he  only  question  on 
this  point  is,  whether  the  vessel  was  ijisurcd  as  an 
American  vessel. 
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Hodgson         The  payment  of  the  premium  is  for  ever  enjoined, 
Mar  In.  To  ^^  nothing  can  be    more  unjust  than  to  compel  the 
_j-     -^^-  cUfcndants  to  pny  the  loss. 

The  following  authorities  were  cited  hy  the  coun- 
sel of  the  defendants.  1  Rob.  11.  13.  1  Burr.  397. 
Shep.  Touch.  5  8,  59.  C7iittt./  on  Bills,  8,  9.  3  Bro. 
Pari.  Cas.  525.  SniWCs  Refj.  289.  2  P.  Wms.  154. 
I5r.  220.  287.  Marsh.  339,  340.  348.  Dou(r.  260. 
Marsh.  199.  201.  586.  2  I Vi Is.  34^7  \  Fonb.  230. 
5  Com.  Di{f.  tit.  Pleader^  2  W.  18.  3  T.  R.  438." 
Haijne  v.  Maltby.  2  IV.  Bl.  1152.  5  Co.  129.  Gilb. 
Ev.  163.  2  Vent.  107.  Bull.  173.  I  Mod.  477.  1 
Wooddeson,  207.  3  .Surr.  1918.  Carter  v.  Boehm. 
'  Pa  k,  182.  1^.  r.  7\  ^f/;.  229.  Barnexv  dl  v. 
Church.  Douy.  260,  261,  262.  McDowell  v.  i^;-6'- 
z/6>r.  1  TF.  ^/.  593.  Carter  v.  Boehm.  Millar,  57. 
Park,  209.  Mar.sh.  208,  209.  350.  Stewart  v.  I  htn- 
lop.  2  East,  452.  Williamson  v.  Allison.  4  East^ 
590.  Haijivood  v.  Rodger s.  Marsh.  540.  LeCas 
V.  Hughes.  3  Crunch,  281.  M'Ferran  v.  Taylor  £s? 
Massie.  1  TfA-  213.  4  Dull.  250.  Doug.  96.  2  IVils. 
352.  Collins  \.  Blantern.  1  F^-;^^.  121.  D^w-.  30. 
2  ?F?/5.  8    Zo/?^  V.  Jackson.    Skin.  327. 

jfones,  in  reply,  was  directed  by  the  court  to  con- 
fine his  observations  to  the  5th  and  6Lh  pleas. 

No  fraud  or  covin  is  charged  in  either  of  those 
pleas  ;  the  doctrines,  therefore,  respecting  a  sealed 
instrument  being  vacated  by  fraud,  do  not  apply. 
The  case  depends  upon  the  principles  of  the  com- 
mon law  applicable  to  contracts  under  seal. 

The  5th  and  6th  pleas  aie  in  substance  the  same; 
and  if  the  5th  be  bad,  as  the  court  below  decided, 
the  6th  must  be  bad  for  the  same  reasons. 

There  is  no  case  in  which  a  sealed  instrument  has 
been  set  aside  on  the  grounds  alleged  in  the  plea. 
If  the  facts  would  not  maintain  an  action  of  deceit, 
they  will  not  avoid  a  contract  under  seal.  They 
cannot   even   be  given  in  evidence.     It   must   be  a 
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matter  tliJ^t  goes  to  the  zvhole  contract,  and  shows  it     Hodgson 
to  Iv   void   ab    initio.     It   must    bean   allegation   of  ^,^^  y^.  ^-.^^ 
frauds  or  of  illegal  consideration*  ^_^_     — 

The  case  of  Haijne  v.  Malthif,  3  T,  R.  438.  is 
the  only  one  cited  which  bears  upon  the  present. 
But  there  the  contract  was  void  ab  initio^  and  the 
case  was  decided  upon  the  principle  of  fraud.  It  is 
immaterial  what  the  facts  of  the  case  were,  or  how 
slight  the  evidence  of  fraud  was.  It  is  the  principle 
only  which  is  to  be  considered. 

In  an  action  at  law  upon  a  sealed  contract  you 
cannot  go  into  the  question  of  consideration,  but  to 
show  it  fraudulent  or  illegal.  2  Cro.  4.  Chandler 
V.  Lopus.     1  Com.  Dig.  184.     2  East,  446. 

February  24. 

CusniNG,  J.  (JIarshall,  Ch.  J.  not  sitting  in  the 
cause)  delivered  the  opinion  of  the  court,*  as  fol- 
lows : 

The  insurance  in  this  case  being  general,  as  well 
for  the  parties  named  as  "  for  all  and  every  other  per- 
son or  persons  to  whom  the  vessel  did  or  might  apper- 
tain," and  containing  no  warrant)  of  neutrality,  belli- 
gerent as  well  as  American  property  was  covered  by 
it.  Some  of  the  parties  being  described  as  of  Rich- 
mond^ does  not  necessarily  imply  that  they  all  resi- 
ded there  ;  but  if  they  did,  mere  residence  would 
not  mdke  them  citizens;  and  even  then,  an  express 
warranty  was  necessary,  il  it  had  been  designed  to 
run  only  a  neutral  risk.  This  is  an  answer  to  the  7th 
as  well  as  to  the  4th  plea  ;  because  there  can  be  no 
undue  concealment  as  to  the  parties  interested, 
where  the  terms  of  the  polic\  are  so  broad  as 
to  preclude  the  necessity,  either  of  disclosing 
their  names,  or  of  inserting  them  in  the  instru- 
ment. 

*  Trc'seiit,  Cn^hinjj;  Waalnvglon,  J.ivin^-nt'm  and .^6/)«so.v,  justices. 


Mar.  Ix.  Co. 
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lloDGsoM  The  eighth  plea  is  also  bad.  The  defendants  ac- 
knowledge, under  seal,  to  have  received  a  consider- 
ation of  17  1-2  per  cent,  for  the  insurance  thev  made, 
which  it  appears  was  secured  by  a  note,  the  amount 
of  wliich  was  to  be  deducted  from  the  sum  to  be 
paid  for  a  loss,  if  any  happened.  On  the  face  of 
the  instrument,  then,  a  valid  consideration,  if  that 
be  necessary,  is  stated,  and  if  the  note  be  never 
paid  it  cannot  vacate  the  contract,  or  be  relied 
on  as  a  defence  to  an  action  on  it.  This  court 
knows  not  why  a  court  of  equity  has  been  applied 
to  for  an  injunction.  Its  proceedings,  therefore, 
can  have  no  influence  on  the  present  suit,  for  not- 
withstanding its  interposition  in  the  way  mentioned 
in  this  plea,  the  defendants  cannot  be  deprived  of 
the  right  thej^  have  reserved  of  deducting  the 
amount  of  premium  from  whatever  sum  they  may 
have  to  pay  for  the  loss  that  has  occurred. 

Without  deciding  whether  a  material  misrepre- 
sentation, not  fraudulent,  can  be  pleaded  in  avoid- 
ance of  a  sealed  instrument,  the  court  thinks  there 
is  no  fact  disclosed  by  either  the  fifth  or  sixth  plea, 
which  could  vacate  an  insurance  were  it  only  a  sim- 
ple coiitract.  In  no  part  of  the  5th  plea  is  the  mis- 
representation alleged  to  be  material.  It  is  only  to 
be  inferred  that  it  had  some  influence  (but  to  what 
degree  does  not  appear )  in  prevailing  on  the  defend- 
ants to  agree  to  so  high  a  valuation.  It  will  hard- 
ly, however,  be  insisted,  that  every  over-valuation, 
however  inconsiderable,  or  however  innocently  pro- 
duced, will  annul  a  contract  of  this  nature.  It 
would  seem  more  reasonable,  to  let  mistakes  of  this 
kind  {i(  they  are  to  have  any  operation  at  all)  re- 
gulate the  extent  of  recovery,  and  not  deprive  the 
party  of  his  whole  indemnity:  for  if  an  extravagant 
valuation  be  made,  an  underwriter  cannot  reasona- 
bly ask  to  be  relieved  beyond  the  excess  complain- 
ed of.  The  allegation  th:it  the  vessel  was  worth, 
when  insured,  only  3,000  dollars,  is  also  very  unim- 
portant, it  bting  nowhere  stated  that  the  plaintiff 
represented  her  to  be  worth  more,  but  only  pro- 
posed that  her  value  in  the  policy  should  be  agreed 
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at  ten  thousand  dollars.     Now  although  she  might     Hodgson 

not  in  fact  have  been  worth  this  sum,  it  is  impossi-  ,.      \-    ,, 
,,      -        ,  ,  1  •       1  /Y-  Mar.  In.  Co. 

ble  for  the  court  to  say  that  this  ditterence  was  pro- 
duced entirely  by  the  mistake  which  was  made  in 
her  age  and  tonnage.  This  would  be  to  say  that 
a  difference  of  a  year  or  two  in  the  age,  and  of  fifty 
or  sixty  tons  in  the  burden  of  a  vessel,  must,  in  alt 
cases,  have  the  same  effect  on  her  value;  a  conclu- 
sion which,  on  investigation,  would  be  found  very 
incorrect.  Nor,  if  it  appeared  on  trial  that  her 
actual  worth  were  no  more  than  3,000  dollars,  would 
it  necessarily  avoid  the  contract,  or  restrict  the 
damages  to  that  sum;  for  she  may,  notv/ithstanding, 
have  fairly  cost  her  owners  the  whole  amount  of  her 
valuation  ;  who,  in  that  case,  would  have  honestly 
represented  her  as  worth  10,000  dollars. 

But  a  more  fatal  objection  to  this  plea  is,  that 
the  misrepresentation  relied  on  is  not  stated  to  have 
been  material  to  the  risk  of  the  voyage;  and  yet 
the  only  cases  in  which  policies  have  been  avoided 
for  innocent  misrepresentations  are  those  in  which 
the  matter  disclosed  or  concealed  has  affected  the 
risk  so  as  to  render  it  different  from  the  one  under- 
stood at  the  time,  and  on  which  the  premium  vvas 
calculated. 

Most  of  the  remarks  on  the  5th  apply  also  to 
the  6th  plea  :  for  although  it  be  here  alleged  that 
the  misrepresentation  was  material  "  in  regard  to 
the  contract  of  insurance,"  it  should  have  been  sta- 
ted in  what  particular,  that  it  might  appear  whether 
the  risk  run  were  at  all  affected  by  it. 

An  objection  is  made  to  the  declaration,  but  not 
much  relied  on,  that  no  abandonment  is  averred  to 
have  been  made.  In  covenant  such  averment  can- 
not be  necessary.  If  it  be  proved  on  the  trial,  it 
will  be  sufficient. 

The  judgment  of  the  circuit  court  on  the  4th, 
5th,  7th  and  8th  pleas  must  be  affirmed  with  costs  ; 
and  its  judgment  in  favour  of  the  defendants  on  the 
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floDGsoN     6th  plea   reversed;   and  judgment   on  that  plea  be 
Mar.  In.  Co.  '*^^°  rendered  for  the  plaintiff. 

Johnson,  J.  The  difficulties  in  this  case  arise 
partly  from  the  pleadings,  and  partly  from  the  case 
presented  by  the  pleadings. 

This    policy,   having   been  effected  by  a  corpora- 

'  tion  under  its  corponite    seal,  has  been    considered 

as  imposing   an   obligation  on   the  insured    to  bring 

covenant  instead  of  assumpsit^  as    is    usual   on  such 

contracts. 

Thus  the  defendants  have  been  obliged  to  plead 
specially  ;  and  the  cause  comes  up  on  demurrer, 
which,  of  course,  admits  the  case  as  made  up  on  the 
pleadings. 

Whether  there  is  sufficient  matter  well  pleaded 
why  the  plaintiff  ought  not  to  recover  i  is  therefore 
the  question  before  us. 

I  am  of  opinion  that  there  is.  I  cannot  for  a  mo- 
ment suffer  the  sealing  of  the  policy,  or  the  form  of 
the  action,  to  impose  any  restriction  upon  the  lati- 
tude of  {iefence  applicable  to  the  contract  ol  insu- 
rance. Such  a  doctrine  would  be  fatal  to  every  in- 
coiporated  insurance  company.  I  therefore  main- 
taii:,  that  in  the  action  of  covenant  on  a  policy  of 
insurance,  every  defence  may  be  taken  advantage  of, 
in  pleading,  that  could  be  introduced,  in  evidence, 
before  a  jury.  It  is  an  exceedingly  inconvenient 
form  of  action  for  trying  the  merits  of  questions 
arising  out  of  this  species  of  contract,  and  I  feel 
disposed,  if  possible,  to  diminish  the  inevitable  dif- 
ficulties, and  the  intricate  and  voluminous  pleadings, 
which  must  grow  out  of  this  form  of  action,  and  to 
admit  every  facility  which  the  rules  of  pleading  will 
possibly  sanction. 

There  ar;  eight  pleas  filed  to  the  present  action. 
On  the  iliice  first  there  are  issues  in  fact,  and  the 
court  below  has  given  judgment  on  the  remaining 
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iive.     I  am  disposed  to  concur  in  tlicir  decisions  on     '^° 
each  of  these   several  pleas,  although,  perhaps,  on  w^, 
some  of  them,  for  reasons  not  altogether  the   same    .^^m 
with  those  by  which  they  were  influenced;  hut  I  shall 
confine   my  observations  solely  to  the  sixth  plea,  as 
that  disposes  of  the   case  finally,  if  decided  for  the 
defendants,  and  has  been  the  principal  subject  of  the 
argument  before  this  court. 

The  substance  of  this  plea  i;?,  that  the  plaintiff 
misrepresented  the  age  and  tonnage  of  thct  vessel, 
whereby  the  defendants  were  induced  to  insure  to  a 
higher  amount  than  they  otherwise  should  ;  and  con- 
cludes with  averring,  that  the  diiference  between  the 
true  age  and  tonnage  of  the  vessel,  and  the  repre- 
sented age  and  tonn  >ge,  xvas  material  in  regara  to 
the  contract  of  insurance. 

The  plaintiff  replies  that  this  misrepresentation 
was  immaterial  in  regard  to  the  seaworthiness  of  the 
vessel,  her  abil  ty  to  perform  the  voyage^  and  the 
other  risks  insured  against. 

To  me  it  appears  that  the  plea  presents  the  true 
turning  point  of  the  case,  and  that  tiie  replication 
draws  towards  questions  very  different  from  that 
which  ought  to  control  our  decisions. 

It  is  not  on  the  doctrine  of  seaworthiness  that  a 
misrepresentation  is  held  to  vitiate  the  policy,  be- 
cause the  insured  is  always  held  to  guaranty  the 
sufficiency  of  his  vessel  to  perform  the  voyage  in- 
sured. Nor  is  it  an  evident  and  necessary  increase 
of  the  risk  ;  but  it  is  presenting  such  false  lights  to 
the  insurer,  as  induce  him  to  enter  into  a  contract 
materially  different  from  that  which  he  supposes  he 
is  entering  into.  It  is  a  rule  of  law  introduced  to 
protect  underwriters  from  those  innumerable  frauds 
which  are  practised  upon  them  in  a  contract  which 
must  of  necessity  be  regulated  almost  wholly  by  the 
information  derived  from  the  insured. 

I  do  not  lay  so  much   stress   upon  the  misreore- 
Vol.  V.  V 
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sentation  with  regard  to  the  age  of  the  vessel ;  for 
that  appertains  much  to  her  seaworthinese;  but  with 
regard  to  her  size  the  misrepresentation  was  so  enor- 
mous as  leaves  no  doubt  vipon  my  mind  that  had 
the  case  been  submitted  to  a  jury,  the  court  would 
have  been  bound  to  charge  them  in  favour  of  the 
defendants.  It  had  in  its  nature  an  immediate  tend- 
ency to  entrap  the  defendants  into  one  of  the  most 
common  and  most  successful  snares  laid  for  the  un- 
wary underwriter.  To  make  it  the  interest  of  the 
insured  rather  to  sink  than  to  save  his  vessel.  It 
can  very  well  be  conceived  that  an  underwriter  may 
be  induced  to  insure  a  certain  sum  upon  a  certain 
vessel  for  a  very  moderate  premium,  when  no  pre- 
mium would  induce  him  to  insure  double  that 
amount  upon  the  same  bottom.  I  am  aware  of  a 
very  considerable  difficulty  arising  out  of  this  case, 
viz.  how  we  are  to  estimate  the  dt-gree  of  misrepre- 
sentation with  regard  to  tonnage  which  shall  vitiate 
a  policy  ?  but  it  is  a  difficulty  arising  out  of  the 
mode  in  which  we  are  drawn  into  a  decision  on  the 
case,  rather  than  out  of  the  case  itself. 

If  this  question  had  been  brought  before  a  jury, 
the  difficulty  would  have  vanished;  but  shall  the 
party  lose  the  benefit  of  this  defence  because  the 
pleadings  have  assumed  such  a  shape  as  to  force  the 
court  into  a  decision  upon  the  point  without  a  jury  ? 
I  am  of  opinion  that  he  ought  not,  if  it  can  be 
avoided;  an  extreme  case  may  be  supposed  in  which 
the  misrepresentation  may  be  very  inconsiderable, 
as  of  a  single  ton  for  instance  ;  but,  on  the  other  hand, 
we  may  suppose  an  extreme  case  of  a  misrepresen- 
tation to  the  highest  possible  number  of  tons  burden, 
say  1,000  tons;  will  it  be  said  that,  in  the  latter  case, 
the  misrepresentation  would  not  avoid  the  policy  ? 

From  these  considerations  it  seems  to  result  that 
the  court  is  driven  to  the  necessity  of  deciding  this 
ease  upon  its  intrinsic  merits,  and  reserving  its  opi- 
nion upon  successive  cases  as  they  shall  occur.  This 
necessity  is  forced  upon  us  by  the  alternative  either 
to  decide  that  no  misrepresentation,  however  gross. 
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of  the  size  of  the  vessel  will  avoid  a  policy,  or  that 
any  misrepresentation,  however  minute,  will  have 
that  effect.  It  is  to  be  hoped,  in  the  mean  time,  that 
some  statutory  provision  may  be  made,  which  will 
relieve  the  court  from  a  similar  embarrassment. 

Judgment  reversed. 


rHE  UNITED  STATES  v.  JUDGE  PETERS. 


AT  the  last  term  Gideon  Olmstead,  in  behalf  of    The  legisin- 
himself  and  Artimus  White,  Aquilla  Rumsdale,  and  t"'*^  "I  ^  ^^""'^ 

_..,_,,  ,     ,  r  /  \m-  cannot     annul 

David  Clark,  moved  the  court  tor  a  mandamus^  to  Uie  judgments, 
be  directed  to  the  honourable  Richard  Peters,  judjre  ""'".  <ieiemiine 

/.,,..  rirr-io  r  T      tlieninscliclion, 

or  the  district  court  or  the  United  btates  tor  the  of  ilie  courts 
Pennsylvania  district,  commanding  him  to  order  and  "'"  t''«  tJniteci 
direct  an  attachment  or  other  proper  process  to  issue  ^'fi^l  00^.^  of 
to  enforce  obedience  to  the  sentence  of  the  said  dis-  appeals  in 
trict  court  in  a  civil  cause  of  admiralty  and  maritime  erected liy"  the 
jurisdiction,  in  which  the  said  Gideon  Olmstead  and  continental 
others  were  libellants,   and   Elizabeth  Serjeant   and  *=""S'-ess,   had 

T'      I  ^ir  1  .-r.1  •  .  power    to    re- 

Esther  Waters  were  respondents.     1  his  motion  was  vise   and    cor- 

made  upon  a  suggestion,  supported  by  affidavit,  that  ''^'^^  the   sen- 

a  copy  of  the  sentence  had    been    served   upon  the  sta'ie*^ courts  of 

respondents,  which  they  refused  to  obey  ;  and   that  admiralty. 

application  had  been  made  to  the  judge    for   an  at-  ctem^of    'a 

tachment,  which  he  had  refused  to  grant;  whereupon  state   may  he 

a  7nandamus  nisi  was  granted  returnable  to  this  term ;  |^gg|"Jf'f '^  ^ll 

when  the  judge  made  the  following  return:  .lecision    of  a 

cause,     yet    if 
the  state  be  not 
*On  Saturday,  March  5th,  IS08,  upon  the  affidavit  of  Olmstead,  a  rule  necessarily     4 
was  granted  that  J  udge  Peters  should  show  cause  by  the    next    Satur-  defendant,  the 
day,  why  a  mandamus  shouhl  not  issue.      On  Saiur'dav,  .March  I'ith,  a  onrts    of    the 
letter  was  received  by  one  of  the  counsel  for    Olmstead,   from   Judge   United    States 
Peters,  acknowledging  service  of  the  rule  ;  and  sUting  that  an  act    of  are    bound     to 
the  legislature  of  Pennsylvania  hail  commanded  the  goveinor  of  that    exercise      jt: 
state  to  call  out  an  armed  force  to  prevent  the  e.\ecution  of  any  process  risdiction. 
to  enforce   the  performance  of  the  sentence.      That  such    being  the 
state  of  things  he  should  not  direct  process  to  issue  unless  he   should 
l»e  so  ordered  by  this  court ;  whereupon  a  mandamus  iiisi  was  granted, 
fcturnable  at  the  next  terin. 
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tr  tic  U.S.        "To   the   honourable    the    siipreine    court  of  the 


Ei;s. 


"  '!  he  subscriber,  judge  of  the  district  court  of  the 
United  States  in  and  for  the  district  of  Pennsylva- 
nia, in  ol)edience  to  the  mandamus  issued  by  order 
of^  the  supreme  court  in  the  case  of  Gideon  Olmstead 
and  others,  libellants,  ag.inst  the  surviving  execu- 
trixes of  the  late  David  Kittenhouse,  Esq.  and  to 
the  said  district  juage  directed,  begs  leave  to  re- 
turn, 

"  That  the  proceedings  of  the  district  court  in  the 
above  cause,  which  are  herewilh  transmitted,  and 
respectfully  sulnnilted,  will  show  the  grounds  of  the 
judgment  by  the  said  court  rendered.  Everv  op- 
portunity, through  the  whole  course  of  these  proceed- 
ings, was  given  to  the  parties  to  litigate  the  chdm, 
or  discuss  questions,  eithrr  on  the  merits  or  juris- 
diction. Nor  was  any  step  taken,  without  due  and 
timel}-  notice, 

"  The  answer  of  the  resjK)ndents  will  show  their 
objirctions  to  the  claim  of  the  libellants.  This 
answer  refers  to  an  act  of  assem'-ly  of  the  state  of 
Pennsylvania,  passed  the  26:h  day  of  Fehruarv, 
1801,  which  was  not  produced  or  brought  under  tne 
legal  notice  of  the  court. 

"  No  application  for  execution  of  the  decree  was 
made  until  withiis  twelve  or  eighteen  months  past; 
nor  has  it  been,  till  more  recently,  much  pressed. 

*'  By  the  suggestion  filed  by  the  respondents, 
their  objections  to  the  execution  of  the  decree  will 
appear.  They  have  made  an  act  of  assembly  of 
the  state  of  Penns\lvania  a  part  ol  their  sugges- 
tion ;  and  thus,  for  the  first  time,  during  the  pen- 
dency of  the  suit,  brought  this  act  under  the  judicial 
notice  of  the  court.  It  is  entitled  "  An  act  relating 
to  the  claim  of  this  commonwealth  against  Eliza- 
beth Serjeant  and  Esther  Waters,  surviving  execu- 
trixes of  David  Kittenhouse,  Esq.  deceased,  passed 
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April  the  second,  1 803  ;"  and  to  this  act  I  pray  leave    '^'"^  '^-  ^'■ 
to  refer.  Peiehs. 

*'  This  act,  or  r.ny  of  its  allegations,  has  no  in- 
fluence on  my  opinion.  Let  this  opinion  be  er- 
roneous or  correct,  a  proceeding,  in  some  of  its  parts, 
indecorous,  and,  in  others,  unjustifiable,  can  have 
no  operation  in  rectifying  supposed  errors,  or  con- 
vincing my  judgment.  But  irom  prudential,  more 
than  other  motives,  I  deemed  it  best  to  avoid  em- 
broiling the  government  of  the  United  States  and 
that  of  Pennsylvjinia  (if  the  latter  government  should 
choose  so  to  do)  on  a  question  which  has  rested  on 
my  single  opinion,  so  far  as  it  is  touched  by  my  de- 
cree: and,  under  the  influence  of  this  sentiment,  I 
ha\e  withheld  the  process  required.  If  this  be  not 
considered  a  legal  cause,  it  must  be  deemed  a  can- 
did acknowledgment  thcit  I  do  not  invariably  obey 
a  rigorous  dictate  of  duty,  or  follow  an  inflexibly 
strict  construction  of  law. 

"  I  entertained  a  hope  that  a  legislature  succeed- 
ing that  by  which  the  act  before  mentioned  was 
passed,  would,  under  a  more  tem])erate  view  of  the 
suljject,  have  repealed  it ;  and  enal^led  and  directed 
the  executive  of  the  state,  or  -ome  other  authority,  to 
put  this  case  in  a  legal  train  of  investigation:  so  that 
the  final  judgment  and  decree  rjf  the  superior  tribunal 
of  the  United  States  might  have  been,  in  a  proper 
course,  obtained  ;  and  thereby  any  erroneous  opinion, 
or  decree,  givm  or  made  by  me,  might  have  been 
rectified  (if  any  opinion  or  decree  should  have  been 
found  illegal  or  erroneous)  in  a  manner  more  be- 
coming the  real  dignity  of  a  state,  more  suitable  to 
the  situation  of  those  who  execute  the  <luties  of  a 
branch  of  the  government  of  the  United  States,  and 
paore  consistent  with  the  good  order  and  peace  of 
the  community.  This  hope  was  cherished  by  the 
proceedings  of  the  legislature  of  Penns>  Ivania,  in 
other  cases  wherein  the  state  claimed  interests. 
This  expectation  has  been  dis.'  ■ointed.  There  be- 
ing no  other  legal  mode  of  obtaining  the  decision  of 
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The^L.  S.  ^i^g  superior  tribunal  of  the  United  States,  (the  anly 
Pliers,     jurisdiction   hy    which  the    judgments   of    inferior 

^-i^-vy'-'Vi^  courts  of  the  United  States  can  be  finally  rectified  or 
judicially  annulled,)  I  have  thought  it  proper,  and, 
under  all  circumstances,  fully  justifiable,  to  obtain 
that  decision,  by  placing  the  case  under  the  cogni- 
sance of  your  honourable  court,  in  its  present  form. 

"  On  the  merits  and  justice  of  the  claim  of  the 
libelliints,  I  have  no  doubt ;  but  remain  of  the 
same  opinion  I  have  mentioned  in  my  decree. 

"  As  to  the  jurisdiction  ;  I  have  never  conceived 
that  the  allegations  on  this  point,  contained  in  the 
act  of  assemblv  last  mentioned,  had  legal  founda- 
tion. It  is  well  known  to  your  honourable  court, 
that  third  persons  claiming  interests  in  pa'is^  cannot, 
by  such  claims,  constitute  themselves,  or  be  judi- 
dially  considered,  parties  in  suits  pending  in  the 
names  of  others.  Nor  does  there  now  exist  any 
legal  mode  of  interpleading,  or  compelling  states  to 
become  parties  to  suits  in  the  courts  of  the  United 
States.  Yet  if  your  honourable  court  shall  be  of 
opinion  that  the  objections  to  jurisdiction  are  re- 
levant, I  shall,  agreeably  to  my  duty,  continue  to 
withhold  any  farther  proceeding.  But  if,  on  the 
other  hand,  a  peremptory  direction  to  execute  the  de- 
cree shall  be  the  consequence  of  your  deliberations, 
having  now  the  whole  case  before  you,  there  can  be 
no  order  or  direction,  which  it  is  in  my  legal  ob- 
ligation to  obey,  to  which  (impelled  by  a  sense  of 
justice,  however  I  may  regret  the  circumstance,  as 
it  respects  the  parties  respondents,  or  other  conse- 
quences which  may  flow  from  it)  I  shall  more  cheer- 
fully submit. 

^'  RICHARD  PETERS. 

«  Philadelphia^  Julij  18th,  1808." 

The  facts  as  they  appear  in  the  record  and  docu- 
ments referred  to  by  the  judge,  in  the  above  answer, 
were  in  substance  as  follows. 

Gideon     Olmstead,     Artimus     White,     Aquilla 
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Rumsdale  and  David  Clark  citizens  and  inhabi- 
tants of  the  state  of  Connecticut,  were,  during  the 
revolutionary  war,  captured  by  the  British  and  car- 
ried to  Jamaica,  where  they  were  put  on  board  the 
sloop  Active  to  assist  as  mariners  in  navigating  the 
sloop  to  New-York,  then  in  possession  of  the  Bri- 
tish, with  a  cargo  of  supplies  for  the  fleets  and  ar- 
mies of  Great  Britain.  During  which  voyage,  about 
the  6th  of  September,  1778,  they  rose  upon  the 
master  and  crew  of  the  sloop,  confined  them  to  the 
cabin,  took  the  command  of  the  vessel  and  steered 
for  Egg  Harbour,  in  the  state  of  New-Jersey.  On 
the  8th  of  September,  when  in  sight  of  that  har- 
bour they  were  pursued,  and  forcibly  taken  posses- 
sion of  by  Captain  'I'homas  Houston,  commander 
of  the  armed  brig  Convention^  belonging  to  the  state 
of  Penns\lvania,  and,  on  the  15th  ol  Si  ptcmber, 
brought  into  the  port  of  Philadeljjhia  ;  when  Hous- 
ton libelled  the  vessel  as  prize  to  the  Convention.  A 
claim  was  interposed  bv  Captain  James  Josiah,  mas- 
ter of  the  American  privateer  Lc  Gerard^  who  claim- 
ed a  share  of  the  capture  as  having  been  in  sight 
and  by  agreement  cruising  in  concert  with  the  Con- 
vention.  A  claim  was  also  interposed  by  Olnistead 
and  others  for  the  whole  vessel  and  cargo,  as  being 
their  exclusive  prize.  The  slate  court  of  admiraliy, 
however,  adjudged  them  only  one  fourth  part,  and 
decreed  the  residue  to  be  divided  between  the  state 
and  the  owners  of  the  privateer,  and  the  officers  and 
crews  of  the  Convention  and  the  Le  Gerard.  From 
this  sentence  Olmstead  and  others  appealed  to  the 
court  of  commissioners  of  appeals  in  prize  causes 
for  the  United  States  of  America,  where,  on  the  15th 
of  December,  1778,  the  sentence  of  the  state  court  was 
reversed,  and  it  was  ordered  and  adjudged  that  the 
vessel  and  cargo  should  be  condemned  as  hiwful  prize 
for  the  use  of  the  appellants,  Olmstead  and  others, 
and  that  the  marshal  should  sell  the  same,  and  pay 
the  net  proceeds  to  them  or  their  agent  or  attorney. 
Upon  receipt  of  a  copy  of  this  sentence,  the  court 
of  admiralty  made  the  following  order: 
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"  Thomas  Houston,  Esq.  et  al.,"^ 
appellees,  J 

uds.  I    "  In  the   court  ot 

"  Gideon  Olmstead,  Artimus  !  Admiralty,  for 
White,  Aquilla  Kumsdale,  j  the  State  of 
and  David  Clark,  appellants,  Pennsylvania, 

claimants   of  the  sloop    Ac-  j 
live  and  her  cargo.  J 

"  The  court,  taking  into  consideration  the  decree 
of  the  court  of  appe;tls  in  this  cause,  reversing  the 
judgment  or  sentence  of  this  court  in  the  same 
cause,  and  further  decreeing  a  condemnation  of  the 
sloop  Active,  her  tackle,  apparel,  furniture  and  cargo, 
as  prize,  &c.  and  that  process  of  this  court  should 
issue  for  the  sale  of  the  said  sloop,  her  cargo,  &c.  and 
for  the  distribution  of  the  moneys  arising  from  the 
said  sale  after  deducting  costs,  to  the  claimants 
above  named,  their  agent  or  attorney;  after  mature 
consideration  are  of  opinion,  that  although  the 
court  of  appeals  have  full  authority  to  alter  or  set 
aside  the  decree  of  a  judge  of  this  court,  yet  that 
the  finding  of  the  jury  in  the  cause  does  establish 
the  facts  in  the  cause  without  re-examination  or  ap- 
peal. And  therefore  the  verdict  of  the  jury  still 
standing,  and  being  in  full  force,  this  court  cannot 
issue  any  process,  or  proceed  in  any  manner  what- 
soever contradictory  to  the  finding  of  the  said  jury. 
And  therefore  doth  now  decree,  order  and  adjudge, 
that  the  marshal  of  this  court  be  commanded  to 
sell  at  public  vendue  at  the  highest  price  that  can 
be  gotten  for  the  same,  the  said  sloop  or  vessel  called 
the  Active,  her  tackle,  apparel  and  furniture,  and  the 
goods,  wares  and  merchandises  laden  and  found  on 
board  her  at  the  time  of  her  capture,  &c.  and  after 
deducting  the  costs  and  charges  of  the  trial,  con- 
demnation and  sale  thereof,  out  of  the  moneys  ari- 
sing from  the  said  sale,  that  he  bring  the  residue 
thereof  into  court,  there  to  remain  ready  to  abide 
the  further  order  of  this  court  therein. 

"  Georg-e  Ross. 

''  December  28th,  1778." 
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The  finding  of  the  jury,  alluded  to  in  the  above     The  U.  s. 
order,  was  in  these  words:  Peters. 

"  In  the  cause  wherein  Thomas  Houston  is  libel- 
lant,  and  Olmstead  and  others  first  claimants,  and 
James  Josiah  second  claimant,  we  find  as  follows  : 

l-4th  of  the  net  proceeds  of  the  sloop  Active  and 
her  cargo  to  the  first  claimants. 

3-4ths  of  the  net  proceeds  of  said  sloop  and  her 
cargo  to  the  libellant  and  to  the  second  claimants, 
as  per  agreement  between  them. 

"  Nov.  4th,  1778." 

The  warrant  which  Judge  Ross  directed  to  be 
issued  to  the  marshal  to  make  sale  of  the  vessel 
and  cargo,  in  pursuance  of  the  above  order,  and 
which  was  accordingly  issued  on  the  28th  of  De- 
cember, 1778,  after  reciting  the  proceedings  in  this 
court,  and  in  the  court  of  appeals,  proceeds  as  fol- 
lows :  "  This  court  therefore  taking  into  considera- 
tion the  premises,  and  being  of  opinion  that  consist- 
ent with  the  laws  of  this  state  it  cannot  carry  into 
execution  the  whole  of  the  said  sentence  of  the  ho- 
nourable the  court  of  appeals  aforesaid  :  yet  willing, 
so  far  as  the  said  sentence  appears  legal,  to  carry 
it  into  efiect,  and  to  prevent,  as  far  as  possible,  any 
injuries  or  losses  which  the  parties  to  this  cause, 
or  either  of  them,  may  be  liable  to  by  the  vessel  and 
cargo  continuing  in  their  present  situation,  do 
therefore  hereby  command  you  forthwith  to  sell," 
&c.  "  and,  after  deducting  the  costs  and  charges,  to 
bring  the  residue  of  the  said  moneys  into  court 
ready  to  abide  the  further  order  of  this  court." 
This  warrant  was  made  returnable  at  a  court  of 
admiralty  to  be  holden  at  the  judge's  chambers,  on 
the  7th  of  January,  1779. 

Copies  of  the  above  order  and  warrant  being 
produced,  on  the  same  28th  of  December,  1778, 
before  the  court  of  appeals,    it  was  moved,   on  the 

Vol.  V.  Q 
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])art  of  the   appellants,  Olnistead    and  others,  that 
process  might  issue  to  the  marshal  of  the  admiralty 
of  Penns}  ivania,   commanding  him    to   execute  the 
decree  of  the  court  of  appeals ;   and  after  argument 
the  case  was  postponed  for  further   argument  until 
Monday,  4th  of  January,  1779,  at  5  o'clock   P,  M, 
On  which  day  at  8  o'clock  A-  M.  the  court  of  appeals 
being  again   convened  at  the  pressing  instance  and 
request  of  the  clamiants  Olmstead  and  others,  it  was 
moved  and  suggested    by  their  advocates  that   not- 
withstanding  the    decree   of   the   court  of  appeals, 
wliich  had  been  transmitted  to  the  court  of  admiral- 
ty, the  judge  of  that   court  had  appointed  the  hour 
of  nine  on  that  morning  for  the  marshal  to  pay  into 
court  the  money  arising  from  the  sale  of  the   sloop 
Active    and     cargo  ;    which    suggestion    was    sup- 
ported by  the  oath  of  the  registrar  of  the  admiralty  ; 
whereupon  it  was  pi'ayed  that  an  injunction  might 
issue  from  the  court  of  appeals  directed  to  the  mar- 
shal of  the  court  of  admiralty,  commanding  him  to 
keep  the  money  in  his  hands  until  the  further  order 
oi'the  court  of  appeals;  which  injunction  was  accord- 
ingly   granted,   reciting  the   sentence   of  the    court 
of  admiralty  and  its  reversal,  and  the  decree  by  the 
court  of  appeals;  the  refusal  of  the  judge  of  the  court 
of  admiralty  to  cause  that  decree  to  be  executed;  and 
the  motion  to  the  court  of  appeals  for  a  writ  to  the 
marshal    commanding   him    to    execute  the    same  ; 
the  continuance  of  that  motion  to  the  4th  of  Janua- 
ry, 1779,  at  5  o'clock  P.  M.  and  the  appointment  of 
the    hour   of  9  o'clock   A.   M.  of  the  same  day,  by 
the  special  order  of  the  judge  of  the  court  of  admi- 
ralty, for  the  marshal   to   pay  the  money  into   that 
court,   whereby  the  eilect  of  the  writ  prayed  for,  if 
the  court  should  grant  it,  would  be  eluded. 

This  injunction  was  served  upon  the  marshal  be- 
fore he  paid  the  money  into  the  court  of  admiralty  ; 
but  he  disregarded  it,  and  paid  the  money  over  to 
the  judge,  who  gave  a  receipt  for  it. 

*'  Whereupon  the  court  (of  appeals)  declared  and 
ordered  to  be  entered  on  record,  that  as  the  judge 
ar.d  marshal  of  the  court  of  admiralty  of  the  state 
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af  Pennsylvania  had  absolutely  and  respectively  re-  The  u.  s. 
fused  obedience  to  the  decree  and  writ  regularly  peters. 
made  in  and  issued  from  this  court,  to  which  they 
and  each  of  them  were  and  was  bound  to  pay  obe- 
dience, this  court  being  unwilling  to  enter  upon 
any  proceedings  for  contempt,  lest  consequences 
might  ensue  at  this  juncture  dangerous  to  the  public 
peace  of  the  United  States,  will  not  proceed  further 
in  this  affair,  nor  hear  any  appeal^  until  the  autho- 
rity of  this  court  be  so  settled  as  to  give  full  efficacy 
to  their  decrees  and  process. 

"  Ordered  that  the  register  do  prepare  a  state  of 
the  proceedings  had  upon  the  decree  of  this  court, 
in  the  case  of  the  sloop  Active,  in  order  that  the 
commissioners  may  lay  the  same  before  congress." 

Upon  the  writ  issued  by  the  judge  commanding 
the  marshal  to  sell  the  vessel  and  cargo,  and  bring 
the  proceeds  into  court  to  abide  its  further  order, 
the  marshal,  on  the  4th  of  January,  1779,  returned, 
that  in  obedience  to  that  writ  he  'had  deposited  in 
the  court  of  admiralty  47,981/.  ^s.  5d.  Pennsylvania 
currency,  on  account  of  the  cargo  of  the  prize  sloop 
Active;  but  that  the  sloop  remained  yet  unsold. 

The  money  was  loaned  to  the  United  States,  and 
the  loan-office  certificates  brought  into  court  and  de- 
posited in  the  hands  of  the  judge,  who,  on  the  1st  of 
May,  1779,  delivered  to  David  Rittenhouse,  trea- 
surer of  the  state  of  Penns)  Ivania,  fifty  of  the  cer- 
tificates, amounting  tOj^l  1,496/.  96-.  9d.  ''being  the 
share  or  dividend  of  the  state  in  right  of  the  brig 
Convention  in  and  out  of  the  prize  sloop  Active, 
according  to  the  verdict  of  the  jury  on  the  trial  of 
the  said  sloop  Active  in  the  admiralty  court  of  that 
state  •,"  at  the  same  time  taking  a  bond  of  indemnity 
from  Mr.  Rittenhouse,  by  the  name  of  "  David  Rit- 
tenhouse, of  the  city  of  Philadelphia,  gent."  the  con- 
dition of  which  was  that ''  Whereas  the  said  George 
Ross  hath  this  day  paid  to  the  said  David  Ritten- 
house, treasurer  of  the  state  of  Pennsylvania^  for 
the  use  of  the  said  state,  the  sum,"  &c.  Now  "  if 
he  the  said  David  Rittenhouse  shall  make   repay- 
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The  U.S.    ment  and  restitution  of  the  said  sum  of  11,496/.  9s\ 
-       y,  9^^.  unto  the  said  George  Ross,  his  executors  or  ad- 

.  _^~  /-^  ministrators,  in  case  he  the  said  George  Ross  shall 
hereafter  by  due  course  of  law  be  compelled  to  pay 
the  same  according  to  the  decree  of  the  court  of 
appeals  in  the  cast  of  the  snid  sloop  Active;  and  if 
he  the  said  David  RitlVnhouse  shall  and  do  in  all 
things  well  and  truly  save  harmless  and  indem- 
nified at  all  times  hereafter  the  said  George  Koss,  his 
heirs,  executors  and  administrators,  and  his  and  their 
lands  and  tenements,  goods  and  chattels  of  and  from 
all  damages,  actions  and  demands  which  may  arise 
or  happen,  for  or  on  account  of  his  having  paid  the 
money  aforesaid,  then  the  above  obligation  to  be 
void,  or  else  to  be  and  remain  in  full  force  and 
virtue." 

The  certificates  were  afterwards  funded  in  the 
name  of  D.ivid  Ritienhouse,  and  among  his  papers 
was  found  a  list  of  the  old  loan-office  certificates, 
and  of  the  new  funded  stock,  at  the  foot  of  which 
•was  written,  in  the  hand- writing  of  Mr.  Rittenhouse, 
the  following  memorandum  : 

"  Not6.  The  above  certificates  will  be  the  proper- 
ty of  the  state  of  Pennsylvania,  when  the  state 
releases  me  from  tht-  bcjnd  I  gave  in  17  78,  to  in- 
demnify George  Roks,  Ei<q.  judge  of  the  admiralty, 
for  paying  the  fifty  (;rigiijvd  certificates  into  the  state 
treasury  as  the  state's  share  of  the  prize." 

In  the  year  1801,  the  legislature  of  Pennsylvania 
passed  an  act  requiring  the  treasurer  to  call  upon  the 
executrixes  oi  Mr.  Rittenhouse  for  the  certificates  of 
Slock,  and  to  give  them  a  bond  of  indemnity,  but  they 
refused  to  deliver  them  up,  being  advised  that  they 
"Would  not  be  safe  in  so  doing. 

On  the  4th  of  January,  1803,  the  judge  of  the 
district  court  for  the  district  of  Pennsylvania,  pro- 
nounced the  following  final  decree  in  the  cause : 

*'  This  is  the  long  depending  case  of  the  sloop 
Active  and   cargo.     It  comes  before   me   by  libel 
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filed  against  the  executors  of  the  late  Mr.  Ritten-  '^""=^  ^-  S- 
house,  who  received  from  George  Ross,  Esq.  then  Pe/eks. 
judge  of  the  state  court  of  admiralty,  the  sums  men-  v.,^,"^ 
tioned  in  the  libel,  which  were  invested  in  the  certi- 
ficates of  stock  as  stated  therein.  Mr.  Rittenhouse, 
on  receiving  these  certificates,  which  were  proceeds 
of  the  sales  of  the  said  sloop  and  cargo,  gave  a  bond 
of  indemnitv  to  Mr.  Ross,  which  is  now  offered, 
when  payment  of  these  proceeds  is  made,  to  be  de- 
livered up.  The  suit  is  instituted  for  the  purpose 
of  carrying  into  effect  a  decree  of  the  court  of  ap- 
peals established  under  the  old  confederation,  a  copy- 
whereof  appears  among  the  exhibits.  In  the  an- 
swer it  is  alleged  that  the  moneys  were  received  for 
the  state  of  Pennsylvania.  In  the  replication  this  is 
denied.  In  a  memorandum  made  by  Mr.  Ritten- 
house, at  the  foot  of  the  account  exhibited,  it  appears 
that  he  intended  to  pay  over  these  proceeds  to  the 
state,  when  indemnified.  No  such  payment  ever  has 
been  made,  and  the  certificates  and  moneys  are  yet 
in  the  hands  of  the  respondents. 

"  It  appears  to  me  that  Mr.  Rittenhouse  considered 
himself,  as  I  conceive  he  was,  a  stakeholder,  liable 
to  pay  over  the  deposit  to  those  lawfully  entitled 
thereto.  His  executors  conceive  themselves  in  the 
same  predicament,  and  have  'declined  paying  over 
the  certificates  and  interest.  No  counsel  have  ap- 
peared, and  requested  to  be  heard  on  the  part  of 
the  respondents,  and  I  ^m  left  to  judge  from  the 
libel,  answer,  replication  and  exhibits  which  contain 
the  state  of  the  facts.  If  I  should  be  thought  mis- 
taken in  the  opinion  I  form  on  the  subject,  there  is 
time  and  opportunity  to  appeal  to  a  superior  tri- 
bunal. 

"  I  throw  out  of  the  case  all  circumstances  not 
immediately  within  my  present  view  of  the  duty  I 
have  to  perform.  I  have  nothing  to  do  with  the 
original  question,  that  has  been  decided  by  the 
court  of  appeals;  nor  does  it  appear  to  me  essential 
for  me  to  determine  with  what  intentions  Mr.  Rit- 
tenhouse received  the  certificates.     The  fact  of  the 
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The  U.  S.  certificates  and  interest  being  now  in  the  hands  of 
Peters,  the  respondents  is  granted  by  them  in  their  answer. 
^^\j  ""fci^'  It  has  been  determined  by  the  supreme  court  of  the 
United  States  that  this  court  has  power  to  effectuate 
the  decrees  of  the  late  court  of  appeals  in  prize 
causes,  and  this  court  has,  on  several  occasions, 
practised  agreeably  to  that  decision.  There  is  no 
doubt  in  my  mind  (the  authorities  in  the  books  being 
clear  on  this  point)  that  the  process  and  jurisdiction 
of  this  court  will  reach  and  extend  over  the  proceeds 
of  all  ships,  goods  and  articles  taken  as  lawful  prize, 
found  within  the  district,  and  legally  proceeded 
against  therein.  These  proceeds  are  under  the 
same  legal  disposition,  and  subject  to  the  same  re- 
sponsibility, under  whatever  shape  they  may  appear, 
as  the  original  thinq-  from  which  they  were  produced. 
It  is  conceded  that  the  certificates  and  moneys  in 
question  arc  proceeds  of  the  sloop  and  cargo  in  the 
libel  mentioned.  These  were  decreed  to  the  libel- 
lants  by  the  judgment  of  the  late  court  of  appeals. 
I  am,  therefore,  of  opinion,  and  accordingly  decree, 
and  finally  adjudge  and  determine,  that  the  certifi- 
cates be  transferred  and  delivered,  and  the  interest 
moneys  paid  over  by  the  respondents  to  the  libel- 
lants,  in  execution  of  the  judgment  and  decree  of 
the  court  of  appeals,  as  stated  in  the  proceedings  in 
this  cause,  with  costs.  I  make  it,  however,  a  con- 
dition that  the  bond  of  indemnity  be  cancelled  or  de- 
livered to  the  respondents,  on  their  compliance  with 
this  decree. 

"  Richard  Peters, 

"January  14,  1803." 

No  further  proceedings  in  this  cause  were  had  in 
the  district  court  until  the  18th  of  May,  1807,  when, 
on  motion  of  Mr.  Lewis,  in  behalf  of  the  libellants, 
Olmstead  and  others,  the  respondents  were  ruled 
to  show  cause  by  the  next  Friday  why  the  decree 
pronounced  in  this  cause  should  not  be  carried  into 
execution  ;  and  the  bond  of  indemnity  referred  to 
in  the  decree  was  filed  in  court  readv  to  be  delivered 
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up,  or  cancelled,  on  compliance  with  the  decree  by    The  u.  §, 
the  rt^spondents.  Peters. 

On  the  29th  of  May,  1807,  to  which  day  the  rule 
had  been  enlarged,  the  respondents  appeared  and 
suggested  to  the  court, 

That  after  making  the  decree  in  this  case,  to  wit, 
on  the  second  day  of  April,  A.  D.  1803,  the  general 
assembly  of  the  commonwealth  of  Pennsylvania 
passed  an  act,  which  was  then  approved  by  the 
governor  of  the  said  commonwealth,  in  the  following- 
words  :  "  An  act  relating  to  the  claim  of  this  com- 
monwealth against  Elizabeth  Serjeant  and  Esther 
Waters,  surviving  executrixes  of  David  Rittenhouse, 
Esq.  deceased." 

Whereas,  by  an  act  of  congress  for  the  erecting  of 
tribunals  competent  to  determine  the  propriety  of 
captures  during  the  late  war  between  Great  Britain 
and  her  then  colonies,  passed  the  25th  day  of  No- 
vember, one  thousand  seven  hundred  and  seventy- 
five,  it  is  enacted,  in  the  fourth  section  thereof  as 
followsj  viz.  *'  That  it  be  and  is  hereby  recom- 
mended to  the  several  legislatures  in  the  United 
Colonies,  as  soon  as  possible  to  erect  courts  of  jus- 
tice, or  give  jurisdiction  to  the  courts  now  in  being 
for  the  purpose  of  determining  concerning  the  cap- 
tures to  be  made  as  aforesaid,  and  to  provide  that  all 
trials  in  such  case  be  had  by  a  jury,  under  such  quali- 
fications as  to  the  respective  legislatures  shall  seem 
expedient;"  and  in  the  sixth  section  thereof  as  fol- 
lows, viz.  "  That  in  all  cases  an  appeal  shall  be  al- 
lowed to  the  congress,  or  to  such  person  or  persons 
as  they  shall  appoint  for  the  trial  of  appeals." 

And  whereas,  by  an  act  of  the  general  assembly 
of  Pennsylvania,  passed  the  9th  of  September, 
1778,  entitled,  "  An  act  for  establishing  a  court  of 
admiralty,"  appeals  were  allowed  from  the  said 
court  in  all  cases,  unless  from  the  determination  or 
fiiiding  of  the  facts  by  a  jury,  which  was  under  the 
provisions  of  that  law  to  be  without  re-examination 
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The  U  S.  or  appeal  :  And  whereas,  by  a  resolution  of  congress 
PETiiiis.  '^^  '^he  15th  of  January,  1780,  it  was,  among  other 
things,  declared,  "•  That  trials  in  the  court  of  appeals 
shall  be  according  to  the  law  of  nations,  and  not  hj 
jury." 

And  whereas  the  British  sloop  Active^  having 
been  captured  as  prize  on  the  high  seas,  in  the 
month  of  September,  1778,  and  brought  into  the 
port  of  Philadelphia,  and  there  libelled  in  the  court 
of  admiralty  of  the  said  state,  held  before  George 
Ross,  Esq.  the  then  judge  of  the  said  court,  on  the 
18th  day  of  the  said  month  of  September:  And 
whereas  the  libellants  then  and  thtre  against  the 
said  sloop  Active,  Gideon  Urmstead  or  Olmstead, 
Artimus  White,  Aquilla  Kumsdale  and  David  Clark, 
who  claimed  the  whole  vessel  and  cargo  as  their  ex- 
clusive prize ;  Thomas  Houston,  master  of  the  brig 
Convention.^  a  vessel  of  war  belonging  to  Pennsylva- 
nia, who  claimed  a  moiety  of  the  said  prize  for  the 
state  of  Pennsylvania,  himself,  and  his  crew;  and 
James  Josiah,  master  of  the  sloop  Gerard.,  private 
vessel  of  war,  who  claimed  one  foiu-th  part  of  the 
said  prize  for  himself,  his  owners  and  crew  :  An^ 
whereas  all  the  facts  respecting  the  said  capture  be- 
ing submitted  to  the  said  court  of  admiralty,  and  a 
jury  then  and  there  returned,  empannelled  and  sworn, 
a  general  verdict  was  brought  in  by  the  said  jury, 
which  was  confirmed  by  the  court,  whereby  Gideon 
Olmstead,  Artimus  White,  Aquilla  Rumsdale  and 
David  Clark,  became  entitled  to  one  fourth  of  the 
said  prize;  Thomas  Houston,  for  himself  and  crew, 
became  entitled  to  another  fourth ;  the  state  of 
Pennsylvania,  as  owner  of  the  vessel  of  war  the 
Convt  ntion^  to  another  fourth;  and  James  Josiali, 
himself  and  owners  and  crew  of  the  sloop  Gerard, 
became  entitled  to  the  remaining  one  fourth  part  of 
the  said  prize  :  And  whereiis  the  said  Gideon  Olm- 
stead, Artimus  White,  Aquilla  Kumsdale  and  David 
Clark,  being  diss;uisiied  with  the  verdict  and  sen- 
tence aforesaid,  did  appeal  from  the  said  court  of 
admiralty  of  Fennsylvirnia,  unto  the  court  or  com- 
mittee of  appeals  lippointed  as   aforesaid  under  the 
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authority  of  congress,   notwithstanding  the   recom-    The  U.S. 
menrlation  of  congress    aforesaid,  of   the  25th  day      peters. 
of  November,   1775,  for  the  appointment  of  courts 
of  admiralty  in  each  of  the  then  United  Colonies,  did 
expressly    provide  that    all  trials  respecting  capture 
should  be  had  by  a  jury,  and  under  such  qualifica- 
tions as  to  the   respective   legislatures  should  seem 
expedient,  and  notwithstanding  the  court  of  appeals 
did  decide  not  by  a  jury,  but  by  the  usage  of  nations, 
and  notwithstanding    the  law    for    establishing   the 
court  of  admiralty   of   Pennsylvania  did   expressly 
take  away  the  right  of  appeal  where  the  facts   were 
found  and  determined  by  the  intervention  of  a  jury, 
and    notwithstanding    the    state  was  authorized    at 
the  time   to   make  such   qualification    or  provision, 
taking  away  the  right  of  appeal   in  juiy  cases,    by- 
virtue   of  the   recommendation  of  congress   afore- 
said, which    allowed    and   recommended    the    said 
courts  of  admiralty   to   be  established  with   a  jury 
under  such  qualifications  as  to  the  respective  legis- 
latures should    seem  expedient :    And  whereas  the 
said  cotlrt  of  appeals  of  the  United  States,   on  the 
15th  day  of  December,   1778,  did  reverse  the  sen- 
tence of  the  court  of  admiralty  aforesaid,   and  did 
decree  the  whole  of  the  said  prize  to  the  appellants  : 
And  whereas  the  judge  of  the  court  of  admiralty, 
to  wit,  George  Ross  aforesaid,  did  refuse  obedience 
to  the  decree  of  reversal,   and  did  direct  Matthev/ 
Clarkson,  then  marshal  of  the   said  court,  to    pay 
part  of  the  proceeds  of  the  said  prize,  to  the  amount 
of  11,496/.    9*.   9d.   Pennsylvania  currency,  for  the 
use  of  the   state  of  Pennsylvania,  into  the  treasury 
of  the    state  of  Pennsylvania,  whereof  David  Rit- 
tenhouse  was  then  treasurer,  taking  a  bond  of  indem- 
nity from  the  said  David  Rittenhouse,   as  treasurer 
as  aforesaid,  to  save  him  the  said  George  Ross,  his 
executors,   administrators,  &c.   harmless   from   the 
consequences  of  such  payment,  which  bond  is  dated 
the  1st  day  of  May,  1779:      And  whereas  the  said 
George  Ross  dying,    suit   was   brought  against  his. 
executors  in  the    court  of  common   pleas  of  Lan- 
caster county,  by  and  on  the   part  of  the  appellants 
before  named  for  the   money  whereunto  they  pre- 
V«l.  V.  R 
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The  U.S.    tended  title  by  virtue  of  the  decree  aforesaid  of  the 
Pettrs.     court  of  appeals  reversing  the  sentence  of  the  court 

.rfav^.-.,,^,  of  admiralty,  whereof  the  said  George  Ross  had 
been  judge:  And  whereas  it  does  not  appear  that 
the  s:iid  David  Rittenhouse  had  any  notice  or  in- 
formation, or  was  in  any  legal  way  apprized  of,  or 
made  a  partv  to,  the  said  suit  in  the  court  of  com- 
7non  pleas  of  Lancaster  count}',  either  in  his  per- 
sonal capacity,  or  as  treasurer  of  the  state  of  Penn- 
sylvania, so  that  judgment  was  oijtained  by  default 
against  the  executors  of  the  said  George  Ross  with- 
out any  knowledge  of  the  said  David  Rittenhouse, 
or  his  being  able  to  take  any  measures  on  behalf  of 
himself  or  the  state  of  Pennsylvania  to  prevent  the 
same  :  And  whereas,  in  consequence  of  the  judg- 
ment so  obtained  in  the  said  court  of  common  pleas 
of  Lancaster  county,  against  the  executors  of  the 
said  George  Ross,  the  said  executors  brought  suit 
against  the  said  David  Rittenhouse,  which,  in  the 
year  one  thousand,  seven  hundred  and  ninety-two, 
in  the  term  of  April  of  the  same  3'ear,  was  heard 
and  determined  in  the  supreme  court  of  Pennsyl- 
vania, (on  a  case  stated  for  the  opinion  of  the  court, 
after  verdict  taken  for  tlie  plaintiff,  subject  to  that 
opinion,)  by  Thomas  M^vean,  chief  justice,  and 
others,  the  judges  of  the  said  court,  who,  among 
other  things  thereunto  relating,  did  decree  and  de- 
termine that  the  reversal,  as  before  mentioned,  had 
and  made  in  the  court  of  appeals,  was  contrary  to 
the  provisions  of  the  act  of  congress  recommending 
the  establishment  of  courts  of  admiralty,  and  of 
llie  general  assembly  of  the  state  of  Pennsylvania, 
in  their  act  for  the  establishment  of  the  said  court, 
and  was  extrajudicial,  erroneous  and  void,  and 
that  the  court  of  common  pleas  of  the  county  of 
i^ancaster  was  incompetent  to  carry  into  effect  the 
decree  of  the  court  of  appeals,  and  that  the  judge 
of  the  court  of  admiralty  aforesaid,  George  Ross, 
v/as  not  liable  to  an  action  in  a  court  of  law  for  dis- 
tJ  ihuiing  money  accor(\ing  to  his  decree,  as  judge 
of  the  said  court:  And  whereas  at  the  second  ses- 
sion of  the  third  congress  of  the  United  States, 
held   at  the    city  of  Philadelphia,  in  the   month  of 
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December,  one  thousand,  seven  hundred  and  ninety- 
three,  it  was  proposed,  as  an  amendment  to  the 
constitution  of  the  United  States,  that  the  judicial 
power  of  the  United  States  shall  not  be  construed 
to  extend  to  any  suit,  in  law  or  equity,  commenced 
or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citizens  or  subjects 
of  any  foreign  state,  which,  having  been  adopted  by 
the  requisite  number  of  states,  as  appears  bv  the  com- 
munication to  congress  of  the  then  prtsidtmt,  John 
Adams,  to  this  purpose,  of  January  the  eighth,  on^ 
thousand,  seven  hundred  and  ninety-eight,  did  be- 
come a  part  of  the  constitution  of  the  United  States  : 
And  whereas,  on  the  twentv-seventh  day  of  May,  one 
thousand,  eight  hundred  and  two,  the  said  Gideon 
Olmstead,  Artimus  White,  Aquiila  Rumsdale  and 
David  Clark,  by  their  attorney,  William  Lewis,  Esq. 
did  file  a  bill  in  the  district  court  of  the  United 
States,  at  Philadelphia,  for  the  district  of  Pennsyl- 
vania, before  Richard  Peters,  judge  of  the  said  court, 
against  Elizabeth  Serjeant  and  Esther  Waters, 
surviving  executrixes  of  David  Rittenhouse  afore- 
said, deceased,  for  the  recovery  of  the  moneys,  with 
interest,  so  paid  into  the  hands  of  the  said  David 
Rittenhouse  by  Matthew  Clarkson,  marshal  of  the 
admiralty  court  aforesaid,  as  proceeds  of  the  prize, 
the  brig  Active  so  captured  as  aforesaid,  and  by 
the  said  David  Rittenhouse  and  his  executrixes 
aforesaid  formerly  and  still  retained  :  And  whereas, 
in  the  answer  of  the  said  Elizabeth  Serjeant  and 
Esther  Waters  to  the  bill  aforesaid,  it  sufficiently 
and  substantially  appears,  that  the  said  money  was 
originally  received  b}'  the  said  David  Rittenhouse, 
and  was  by  him  detained,  as  treasurer  of  the  com- 
monwealth of  Pennsylvania,  which  commonwealth 
was,  and  still  is,  interested  in,  and  a  claimant  of,  the 
same,  under  the  decree  of  the  said  George  Ross, 
asjudgeof  the  court  of  admiralty  in  manner  as  herein 
before  stated  :  And  whereas  the  said  Richard  Peters, 
judge  of  the  said  district  court,  on  the  bill,  answer 
and  replication  so  filed  by  and  between  the  said 
Gideon  Olmstead,  Artimus  White,  Aquiila  Rums- 
dale  and  David  Clark,  of  the  one  part,  against  Eli- 
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zabeth  Serjeant  and  Esther  Waters,  executrixes  as 
aforesaid,  did,  on  the  fourteenth  day  of  January, 
one  thousand,  eight  hundred  and  three,  proceed  to 
decree  as  follows,  viz.  "  This  is  the  long  depending 
case  of  the  sloop  Active  and  cargo,"  &c.  All 
which  legal  proceedings  herein  before  stated,  will 
more  fully  and  at  large  appear  on  reference  to  the 
records  of  the  respective  courts  wherein  the  same 
were  had  :  Therefore  it  hath  become  necessary  for 
the  general  assembly  of  Pennsylvania,  as  guardians 
of  the  rights  and  interests  of  this  commonwealth, 
and  to  prevent  any  future  infringements  on  the 
same,  to  declare,  that  the  jurisdiction  entertained  by 
the  court  or  committee  of  appeals,  over  the  decree 
of  George  Ross,  as  judge  of  the  court  of  admiralty 
of  Pennsylvania,  in  the  suit  where  the  claimants  of 
the  brig  Active,  as  prize,  were  the  libellants,  as 
herein  before  stated,  was  illegally  usurped  and  exer- 
cised, in  contradiction  to  the  just  rights  of  Penn- 
sylvania, and  the  proper  jurisdiction  of  the  court  of 
admiralty  established  as  aforesaid,  under  the  au- 
thority of  this  state,  and  that  the  reversal  of  the 
decree  of  the  said  George  Ross,  in  that  suit,  was 
null  and  void;  that  the  jurisdiction  entertained  by 
Richard  Peters,  judge  of  the  district  court  afore- 
said, in  the  suit  of  Gideon  Olmstead,  Artimus 
White,  Aquilla  Rumsdale  and  David  Clark  against 
Elizabeth  Serjeant  and  Esther  Waters,  surviving 
executrixes  of  DaVid  Rittenhouse,  deceased,  was 
illegally  usurped  and  exercised;  that  the  rights  of 
this  commonv/ealth,  as  a  claimant,  and  as  the  party 
substantially  interested,  in  the  said  suit,  though 
apparent  on  the  face  of  the  proceedings,  were  un- 
fairly passed  over  and  set  aside;  that  the  said  Da- 
vid Rittenhouse  was  not  and  ought  not  to  have  been 
considered  in  the  light  of  a  mere  stakeholder,  but 
as  the  treasurer  and  agent  of  this  commonwealth^ 
and  that  the  jurisdiction  and  decree  of  the  said 
Richard  Peters  hereon  were  entertained  and  made 
in  manifest  opposition  to,  and  violation  of,  the  last 
amendment  of  the  constitution  of  the  United  States 
herein  before  stated,  and  ought  not  to  be  supported 
or  obeyed.     Therefore, 


FEBRUARY,  1809.  133: 

Sect.  1.    Be  it  enacted  by  tke  senate  and  house  of  The  u.  s. 
representatives  of  the  commonwealth  of  Pennsylvania^     p  .  ^''  ^ 
in  general  assembly  met  ^  and  it  is  hereby  enacted  by  the  ^^ 

authority  of  the  same,  that  the  governor  of  this  com-  "^ 

monwealth  be  authorized,  and  he  is  hereby  authori- 
zed and  required,  to  direct  the  attorney-general  of 
this  commonwealth  to  apply  without  delay  to  Eliza- 
beth Serjeant  and  Esther  Waters,  executrixes  aa 
aforesaid,  and  require  them  forthwith  to  pay  into  the 
treasury  of  this  commonwealth,  the  moneys  by 
them  admitted  to  have  been  received  in  respect  of 
the  premises,  in  their  answer  to  the  bill  so  as  afore- 
said filed  against  them,  in  the  district  court  of 
Pennsylvania,  before  Richard  Peters,  judge  of  the 
said  court,  without  regard  to  the  decree  of  the  said 
Richard  Peters  herein,  and  in  default  thereof  by  the 
said  Elizabeth  Serjeant  and  Esther  Waters,  to  direct 
the  said  attorney-general  to  bring  suit  in  the  name 
of  the  commonwealth,  in  the  proper  court  of  this 
commonwealth,  against  the  said  Elizabeth  Serjeant 
and  Esther  Waters,  for  the  moneys  aforesaid,  and 
proceed  as  speedily  as  the  course  of  legal  proceed- 
ings will  permit,  to  enforce  the  recovery  and  pay- 
ment thereof  into  the  treasury  of  this  commonwealth. 

Sect.  2.  And  be  it  further  ejiactedby  the  authori- 
ty aforesaid,  that  the  governor  of  this  commonwealth 
be  authorized  and  required,  and  he  is  hereby  autho- 
rized and  required,  to  protect  the  just  rights  of  the 
state,  in  respect  of  the  premises,  by  any  further 
means  and  measures  that  he  may  deem  necessary 
for  the  purpose,  and  also  to  protect  the  persons  and 
properties  of  the  said  Elizabeth  Serjeant  and  Esther 
Waters  from  any  process  whatever  issued  out  of 
any  federal  court  in  consequence  of  their  obedience 
to  the  requisition,  so  as  aforesaid  directed  to  be 
made  to  them  by  the  attorney-general  of  this  com- 
monwealth, and  in  the  name  of  this  commonwealth 
to  give  to  the  said  Elizabeth  Serjeant  and  Esther 
Waters  a  sufficient  instrument  of  indemnification, 
in  case  of  their  payment  of  the  moneys  aforesaid, 
in    compliance  with  this   act,  without  suit  brought 
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Tke  U.  S.     against  them  on  the  part  of  this  commonwealth  for 
Pe-^ers       ^^^  recovery  of  the  siime. 

Simon  Snyder,  speaker  of  the  house  of 
representatives. 

Robert  Whitehill,   speaker  of  the  se- 
nate. 

Approved,  April  2,  1803. 

Thomas    M'Kean,    governor    of   the 
commonwealth  of  Pennsylvania. 

That  they,  the  defendants,  being  required  by  pro- 
per authority  to  pay  into  the  treasury  of  the  said 
commonwealth  the  moneys  admitted  to  have  been 
received  as  exec;utrixes  of  David  Rittenhouse,  Esq. 
in  manner  aforesaid,  did,  on  the  19th  day  of  July, 
1803,  transfer  to  the  treasurer  of  the  commonwealth 
the  certificates  of  stock  abovementioned,  and  on  the 
29th  of  July,  1803,  pay  into  the  treasury  of  the 
commonwealth  the  moneys  by  them  received  as 
aforesaid,  in  obedience  to  the  said  act  of  the  general 
assembly,  and  to  the  requisition  made  under  it. 

The  defendants  respectfully  further  suggest,  that 
the  said  certificates  and  money  were  received  by 
their  said  testator,  as  the  treasurer  and  officer  of 
the  said  commonwealth,  as  appears  by  the  bond  of 
the  said  David  Rittenhouse,  given  on  the  receipt 
thereof,  filed  in  this  court  by  the  libellants,  the  22d 
of  May  inst. ;  and  that  the  same  came  to  their 
hands,  as  his  representatives,  after  such  receipt : 
And,  it  being  expressly  insisted  by  the  said  act  of 
the  general  assembly,  that  the  said  commonwealth 
had  and  has  a  right  to  the  said  certificates  and  mo- 
ney, and  these  defendants  having,  as  aforesaid, 
obeyed  the  requisition  of  the  said  act,  these  defend- 
ants suggest  that  the  said  decree  of  this  honourable 
court  ought  not  to  be  executed,  nor  any  process 
issued  thereupon  against  them. 
5 
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The  defendants  respectfully  further  suggest  that  The  u.  S. 
the  said  decree  of  this  honourable  court  was  pro-  p^^ers. 
nounced,  so  far  as  respects  the  claims,  rights  and 
interests  of  the  said  commonwealth  of  Pennsyl- 
vania, exparte^  and  without  jurisdiction. 

yohn  Serjeant^  attorney  for  defendants. 

After  this  suggestion,  nothing  appears  to  have 
been  done  until  the  application  to  this  court  at 
February  term,  1808,  when  the  motion  was  made 
for  a  rule  on  the  judge  to  show  cause  why  a  man'- 
dajnus  should  not  issue  commanding  him  to  issue 
an  attachment^  or  other  proper  process,  to  enforce 
obedience  to  his  sentence,  as  before  mentioned. 

At  this  term,  Rodney^  (attorney-general^  Lewis^ 
and  F.  S.  Key^  of  counsel  for  Ohnstead  and  others^ 
submitted  the  return  of  the  mandamus  to  the  consi- 
deration, of  the  court  without  argument. 

February  20. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  as  follows  : 

With  great  attention,  and  with  serious  concer«, 
the  court  has  considered  the  return  made  by  the 
judge  for.; the  district  of  Pennsylvania  to  the  7nan- 
damus  directing  him  to  execute  the  sentence  pro- 
nounced by  him  in  the  case  of  Gideon  Olmstead  and 
others  \.  Rittenhouse''s  Executrixes^  or  to  show  cause 
fur  not  so  doing.  'I'he  cause  shown  is  an  act  of  the 
legislature  of  Pennsylvania,  passed  subsequent  to 
the  rendition  of  his  sentence.  This  act  authorizes 
and  requires  the  governor  to  demand,  for  the  use  of 
the  state  of  Penns\'lvania,  the  money  which  had 
been  decreed  to  Gideon  Olmstead  and  others;  and 
which  was  in  the  hands  of  the  executrixes  of  David 
Rittcnhouse  ;  and,  in  default  of  payment,  to  direct 
the  attorney-general  to  institute  a  suit  for  the  re- 
covery thereof.  1  his  act  further  authorizes  and 
requires  the  governor  to  use  any   farther  means  he 
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The  U.  S.  ^^y  think  necessary  for  the  protection  of  what  it 
Peters.  denominates  *'  the  just  rights  of  the  state,"  and  also 
^-^--/-^«*-/  to  protect  the  persons  and  properties  of  the  said 
executrixes  of  David  Rittenhouse,  deceased,  against 
any  process  whatever,  issued  out  of  any  federal 
court  in  consequence  of  their  obedience  to  the  re- 
quisition of  the  said  act. 

If  the  legislatures  of  the  several  states  may,  at 
will,  annul  the  judgments  of  the  courts  of  the 
United  States,  and  destroy  the  rights  acquired  un- 
der those  judgments,  the  constitution  itself  becomes 
a  solemn  mockery;  and  the  nation  is  deprived  of 
the  means  of  enforcing  its  laws  by  the  instrumentali- 
ty of  its  own  tribunals.  So  fatal  a  result  must  be 
deprecated  by  ail ;  and  the  people  of  Pennsylvania, 
not  less  than  the  citizens  of  every  other  state,  must 
feel  a  deep  interest  in  resisting  principles  so  destruc- 
tive of  the  union,  and  in  averting  consequences  so 
fatal  to  themselves. 

The  act  in  question  does  not,  in  terms,  assert  the 
universal  right  of  the  state  to  interpose  in  every  case 
(Whatever;  but  assigns,  as  a  motive  for  its  interposi- 
tion in  this  particular  case,  tliat  the  sentence,  the 
execution  of  which  it  prohibits,  was  rendered  in  a 
cause  over  which  the  federal  courts  have  no  juris- 
diction. 

If  the  ultimate  rigbt  to  determine  the  jurisdiction, 
of  the  courts  of  the  union  is  placed  by  the  constitu- 
tion in  the  several  state  legislatures,  then  this  act 
concludes  the  subject;  but  if  that  power  necessarily 
resides  in  the  supreme  judicial  tri!)unal  of  the  nation, 
then  the  jurisdiction  of  the  district  court  of  Pennsyl- 
vania, over  the  case  in  which  that  jurisdiction  was 
exercised,  ought  to  be  most  deliberately  examined  ; 
and  the  act  of  Pennsylvania,  with  whatever  respect 
it  may  be  considered,  cannot  be  permitted  to  preju- 
dice the  question. 

In  the  early  part  of  the  v/ar  between  the  United 
States    and    Oreat    Britain,  Gid^eon  Olmstead    and 
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ethers,  citizens  of  Connecticut,  who  say  they  had 
bi  f n  carried  to  Jamaica  as  prisoners,  were  employ- 
ed as  p:.irt  of  the  crew  of  ihe  sloop  Active,  bound 
from  Jamaica  to  Ntw-York,  and  laden  with  a  cargo 
for  the  use  of  the  British  army  in  that  place.  On 
the  voyage  thev  seized  the  vessel,  confined  the  cap- 
tain, and  sailed  for  Egg  Harbour.  In  sight  of  that 
place,  the  Active  was  captured  by  the  Convention^ 
an  armed  ship  belonging  to  the  state  of  Pennsylva- 
nia, brought  into  port,  libelled  and  condemned  as 
prize  to  the  captors.  From  this  sentence  Gideon 
Olmstead  and  others,  who  claimed  the  vessel  and 
cargo,  appealed  to  the  court  of  appeals  established 
by  congress,  by  which  tribunal  the  sentence  ot  con- 
demnation was  reversed,  the  Active  and  her  cargo 
condemned  as  prize  to  the  claimants,  and  process 
was  directed  to  issue  out  of  the  court  of  admiralty, 
commanding  the  marshal  of  that  court  to  sell  the 
said  vessel  ahd  cargo,  and  to  pay  the  net  proceeds 
to  the  claimants. 

The  mandate  of  the  appellate  court  was  produced 
"in  the  inferior  court,  the  judge  of  which  admitted 
the  general  jurisdiction  of  the  court  established  by 
congress,  as  an  appellate  court,  but  denied  its  power 
to  control  the  verdict  of  a  jury  which  had  been  ren- 
dered in  favour  of  the  captors,  the  officers  and  crew 
©f  the  Convention ;  and  therefore  refused  obedience 
to  the  mandate :  but  directed  the  marshal  to  make 
the  sale,  and,  after  deducting  charges,  to  bring  the 
residue  of  the  money  into  court,  subject  to  its  future 
©rder. 

The  claimants  then  applied  to  the  judges  of  ap- 
peals, for  an  injunction  to  prohibit  the  marshal  from 
paying  the  money,  arising  from  the  sales,  into  the 
court  of  admiralty ;  which  was  awarded,  and  served 
upon  him :  in  contempt  of  which,  on  the  4th  ol 
January,  i778,  he  paid  the  money  to  the  judge,  who 
acknowledged  the  receipt  thereof  at  the  foot  of  the 
marshal's  return. 

On  the  1st  of  May,  1799,  George  Ross,  the  judge 
Vol.  V-  '  « 


133  SUFKEMr:  COURT  U.  S. 

liiE  U.  S.  of  the  court  of  admiralty,  delivered  to  David  Rit- 
I'eiki;s.  teiihoLise,  who  was  then  treasurer  of  the  state  of 
.^".yy-a^i^  Pennsylvania,  the  sum  of  11,496/.  9s.  9cl.  in  loan- 
office  certificates;  which  was  the  proportion  of  the 
prize  money  to  which  that  state  would  have  been  en- 
titled, had  the  sentence  of  the  court  of  admiralty  re- 
mained in  force.  On  the  same  day,  David  Kitten- 
house  executed  a  bond  of  indemnity  to  George  Ross, 
in  which,  after  reciting  that  the  money  was  paid  to 
him  for  the  use  of  the  state  of  Pennsylvania,  he 
binds  himself  to  repay  the  same,  should  the  said 
George  Ross  be  thereafter  compelled,  by  due 
course  of  law,  to  pay  that  sum  according  to  the  de- 
cree of  the  court  of  appeals. 

These  loan-office  certificates  Avere  in  the  name  of 
Matthew  Clurkson,  who  was  marshal  of  the  court 
of  admiralty,  and  were  dated  the  6th  of  November, 
1778.  Indents  were  issued  on  them  to  David 
Rittenhouse,  and  the  whole  principal  and  interest 
were  afterwards  funded  by  him,  in  his  own  name, 
under  the  act  of  congress  making  provision  for  the 
debt  of  the  United  States. 

Among  the  papers  of  David  Rittenhouse  was  a 
memorandum,  made  by  himself  at  the  foot  of  a  list 
of  the  certificates  mentioned  above,  in  these  words  : 
'■'■  Note.  The  above  certificates  will  be  the  property 
of  th.e  state  of  Pennsylvania,  when  the  state  releases 
me  from  the  bond  I  gave  in  1778,  to  indemnify 
George  Ross,  Esq.  judge  of  the  admiralty,  for  pay- 
ing the  50  original  certificates  into  the  treasury,  as 
the  state's  share  of  the  prize." 

The  state  did  not  release  David  Rittenhouse  from 
the  bond  mentioned  in  this  memorandum.  These  cer- 
tificates remained  in  the  private  possession  of  David 
Rittenhouse,  who  drew  the  interest  on  them  during 
his  life,  and  after  his  death  they  remained  in  posses- 
sion of  his  representatives;  against  whom  the  libel 
in  this  case  was  filed,  for  the  purpose  of  carr\  ing 
into  execution  the  decree  of  the  court  of  appeals. 
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While  this  suit  was  depending,  the  state  of  Penn- 
sylvania forbore  to  assert  its  title,  and,  in  January, 
1803,  the  court  decreed  in  favour  of  the  libellants; 
soon  after  which,  the  legislature  passed  the  act  which 
has  been  stated. 

It  is  contended  that  the  federal  courts  were  de- 
prived of  jurisdiction,  in  this  cause,  by  that  amend- 
ment of  the  constitution  which  exempts  states  from 
being  sued  in  those  courts  by  individuals.  This 
amendment  declares,  "  that  the  judicial  power  of 
the  United  States  shall  not  be  construed  to  extend 
to  any  suit,  in  law  or  equity,  commenced  or  prose- 
cuted against  one  of  tht;  United  States  by  citizens 
of  another  state,  or  by  citizens  or  subjects  of  any 
foreign  state." 


terest  it  may  have  in  a  subject,  which  forms  the 
matter  of  controversy  between  individuals,  in  one 
of  the  courts  of  the  United  States,  is  not  affected  by 
this  amendment;  nor  can  it  be  so  construed  as  to 
oust  the  court  of  its  jurisdiction,  should  such  claim 
be  suggested.  The  amendment  simply,  provides, 
that  no  suit  shall  be  commenced  or  prosecuted 
against  a  state.  The  state  cannot  be  made  a  defend- 
ant to  a  suit  brought  by  an  individual  ;  but  it  re- 
.  mains  the  duty  of  the  courts  of  the  United  States 
to  decide  all  cases  brought  before  them  by  citizens  of 
one  state  against  citizens  of  a  different  state,  where 
a  state  is  not  necessarily  a  defendant.  In  this  case, 
the  suit  was  not  instituted  ^tgainst  the  state  or  its 
treasurer,  but  against  the  executrixes  of  David  Rit- 
tenhouse,  for  the  proceeds  of  a  vessel  condemned  in 
the  court  of  admiralty,  which  were  admitted  to  be 
in  their  possession.  If  these  proceeds  had  been  the 
actual  property  of  Pennsylvania,  however  v/rong- 
fully  acquired,  the  disclosure  of  that  fact-  would  have 
presented  a  case  on  which  it  was  unnecessary  to 
give  an  opinion  ;  but  it  certainly  can  never  be  al- 
leged, thcit  a  mere  suggestion  of  title  in  a  state  to 
property,  in  possession  of  an  individual,  must  arrest 
the  proceedings  of  the   court,    and    prevent    their 
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The  U.  S.  looking  into  the  suggestion,  and  examining  the  va- 
PeJers.     lidity  of  the  title. 

If  the  suggestion  in  this  case  be  examined,  it  is 
deemed  perfectly  clear  that  no  title  whatever  to 
the  certificates  in  question  was  vested  in  the  state  of 
Pennsylvania. 

By  the  highest  judicial  authority  of  the  nation  it 
has  been  long  since  decided,  that  the  court  of  ap- 
peals erected  by  congress  had  full  authority  to  re- 
vise and  correct  the  sentences  of  the  courts  of  ad- 
miralty of  the  several  states,  in  prize  causes.  1  hat 
question,  therefore,  is  at  rest.  Consequently,  the 
decision  of  the  court  of  appeals  in  this  case  annul- 
led the  sentence  of  the  court  of  admiralty,  and  extin- 
guished the  interest  of  the  state  of  Pennsylvania  in 
the  Active  and  her  cargo,  which  was  acquired  by  that 
sentence.  The  full  right  to  that  property  was  im- 
mediately vested  in  the  claimants,  who  might  right- 
fully pursue  it,  into  whosesoever  hands  it  might  come. 
These  certificates,  in  the  hands,  first,  of  Matthew 
Clarkson,  the  marshal,  and  afterwards  of  George 
Kcss,  the  judge,  of  the  court  of  admiralty,  were  the 
absolute  property  of  the  claimants.  Nor  did  they 
change  their  character  on  coming  into  the  possession 
of  David  Rittenhcuse. 

Although  Mr.  Rittenhouse  was  treasurer  of  the 
state  of  Pennsylvania,  and  the  bond  of  indemnity 
which  he  executed  states  the  money  to  have  been 
paid  to  hmi  ior  the  use  of  the  state  of  Pennsylva- 
nia, it  is  apparent  that  he  held  them  in  his  own 
right,  until  he  should  be  completely  indemnified  by 
the  state.  i  he  evidence  to  this  point  is  conclusive. 
1  he  original  certificates  do  not  appear  to  have  been 
deposited  in  the  state  treasury,  to  have  been  de- 
signated in  any  manner  as  the  property  of  the  state, 
or  to  have  been  delivered  over  to  the  successor  ot 
David  liitteiihouse.  The)  remained  in  his  posses- 
sion. '1  he  indents,  issutd  upon  them  for  interest, 
were  drawn  h\  David  Piitienhouse,  and  preserved 
■with    the    original   certificates.       When  funded   as 
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part  of  the  debt  of  the  United  States,  they  were  '^"'^  ^^-  ^• 
funded  by  David  Kittenhouse,  and  the  interest  was  Pej  ehs. 
drawn  by  him.  The  note  made  by  himself  at  the 
foot  of  the  list,  which  he  preserved,  as  expkmatory 
of  the  whole  transaction,  demonstrates  that  he  held 
the  certificates  as  security  against  the  bond  he  had 
executed  to  George  Ross  ;  and  that  bond  was  obli- 
gatory, not  on  the  state  of  Pennsylvania,  but  on 
David  Rittenhouse,  in  his  private  capacity. 

These  circumstances  demonstrate,  beyond  the 
possibility  of  doubt,  that  the  property,  which  repre- 
sented the  Active  and  her  cargo,  was  in  possession, 
not  of  the  state  of  Pennsylvania,  but  of  David  Rit- 
tenhouse as  an  individual;  after  whose  death  it  pass- 
ed, like  other  property,  to  his  representatives. 

Since,  then,  the  state  of  Pennsylvania  had  neither 
possession  of,  nor  right  to,  the  property  on  which 
the  sentence  of  the  district  court  was  pronounced, 
and  since  the  suit  was  neither  commenced  nor  pro- 
secuted against  that  state,  there  remains  no  pretext 
for  the  allegation  that  the  case  is  within  that  amend- 
ment of  the  constitution  which  has  been  cited  ;  and, 
consequently,  the  state  of  Pennsylvania  can  possess 
no  constitutional  right  to  resist  the  legal  process 
which  may  be  directed  in  this  cause. 

It  will  be  readily  conceived  that  the  order  which 
this  court  is  enjoined  to  make  by  the  high  obliga- 
tions of  duty  and  of  law,  is  not  made  without  ex- 
treme regret  at  the  necessity  which  has  induced  the 
application.  But  it  is  a  solemn  duty,  and  therefore 
must  be  performed.  A  peremptory  mandamus  must 
be  awarded. 
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VIOLETT  -o.  PATTON. 


To  consiitiue  ERROR  to  the  ciixuJt  court  for  the  district  oii 
ftconsideraiioti  Columbia,    sittinj?  at  Alexandria,  to  rt-verse  a  iudc- 

il  IS  not  ncces-  .  ^  •  r  •       i  i       i  t-» 

sary  tiiataiicn-  ment  111  an  action  ot  afifntmpsit^  brought  b)  Fatton, 
cfit  should  Hc-  jis  endorsee  of  a  promissor}-  note,  agiiiast  Violett,  the 
promisor.  It  cndorsor.  The  note  was  made  by  Brooke^  payable, 
is  sufficient  in  30  davs,  at  the  bank  of  Aleximdria,  to  the  order 
laUiubi'e'^flows  *^"  Violett,  and  by  him  endorsed  to  Patton. 

tVom  the  jiro- 

!h!a*^t!ie  in'o-  ^^^  declaration  had  two  counts.  The  first  was 
mise  ib  the  in-  upon  the  endorsement,  and  stated  the  making  of  the 
(Iiicement     to  j^Q^g  j^y    Brooke,    for   value    received  ;    the    assign- 

Ihe  transaction.  /  ,  '  „  /,  ,•  ,  ° 

A  blank  en-  nicnt  by  endorsement  to  ratton,  (but  did  not  state 
tlorsement  up-  xh^x.  the  assignment  was  for  value  received,)  by 
piece  of  paper  means  whereof,  and  of  the  statute  of  Virginia,  Pat- 
with  intent  to  ton  had  a  right  to  demand  and  receive  the  money 
credir  '^^C^tit  ^''0^  Brookej  the  demand  of  payment  from  Brooke; 
feet  u  letter  of  his  refusal  and  insolvency  at  the  time  of  demand; 
T'^p'omtJsoi-y  ^"*^^  notice  tliereof  to  Violett,  whereby  he  became 
note  be  nftei-   liable,   and    in    consideration    thereof    promised   to 

Avards    v.ritten   p^^y    g.^. 
on  4hH   paper,   r    j  -> 
tlie      enilorsor 

cannot  object       •j^^  Other  count  vvas  for  monev  had  and  received. 

that  the  note 
was  written  af- 
ter    the    en-       ^.t  the  trial  of  the    o-eneral    issue,  the    defendant 

dorsemenl.  ,     ,  ,  r  mi         ,^ 

The  English  below  tooK  two  buls  ol  exceptions. 

statute    of 

tha"'the^«^"'ee-  Ttot  fivst  was  to  the  foUowing  opinions  and  in- 
j)a?H/ should  be  structions  of  the  court  to  the  jury,  viz. 

in  writing;  the 
statute  of  \"yc- 

giiiia  requires  Tliat  if  the  juiy  should  be  satisfied  by  the  evi- 
oniy  the  /.ro-  ^^,^j^q  tj^.^j.    ^\^q    defendant  endorsed  the  note     with 

mise   to    be  in   .  .  ,.       -  ,  ,  r 

writing.  intent  to   give   a   credit  for   the   amount  thereof   to 

Betore  resort  Brooke  with  the  plaintif}',  and  that  the  body   of  the 

e;in    be   had  to         ^  m      •  i  i  ^    ■      •  m     i      r  • 

tlieen.lorsorof  note  was  fiheci  up  by  the  plaintiff  before  it  was 
a    promissory  signed  by    Brooke,    and  that  the   plaintiff,  upon  the 

note   HI    Virai-    (-  9  ,  -  -,  '  ,'  '       i 

nia,  the  maker  ^aith  ot  tac  note  SO  drawn  and  endorsed,  gave  credit 
mu.-t.  be  sued,  to  Brooke  to  the  amount  thereof;    the   circumstance 

if  solvent;   but  a 
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qF  such  endorsement  being  made  before  the  body  of    Violeti; 
the  noie  was  filled  up  by  the  plaintiff  and  siguod  by      Patton. 
Brooke,  is  no  bar  to  the  plaintiff's  recovery  in  this  ^    — ""  — ._ > 
action;  although  the  jury  should  be  satisfied  rhat  no  lus  insolvency 
other  value   was  rL'ceived  by   the  defendant  for   his  '"^"♦''^'■s  a  suit 

,  ,  ,  1-  "     1  •  111'        iisaitist        him 

endorsement  than  the  credit  thus  given  by  the  plain-  unnecessary. 
tiff  to  Brooke.     And  further,  that  the  endorsement  I"^  '^ »  question 
by  th<.  defendant  with  the  intent  aforesaid,  if  proved,  tiie  jmy  whe- 
auihorized  Brooke  to  make  the  note  to  the  plaintiff  t''ei- a  suit  a- 
in  the  form  and  manner  in  which  it  appears  upon  the  kei- woui^d  haTc 
face  of  it  to   be   made  ;  and   that  the   circumstance  prwiucod    ih^ 
that  the  body  of  the  note  was  in  the  hand-writing  of  '"°"'^-^- 
the  plaintiff,  was   vj'holly  immaterial  to  the  present 
issue. 

The  second  bill  of  exceptions  stated,  that  the  de- 
fendant praved  the  court  to  instruct  the  jury  that  if 
they  should  be  satisfied  by  the  evidence  that  Brooke, 
at  the  time  the  note  became  payable,  or  at  any  time 
previous  to  the  commencement  of  this  action,  had 
property  sufficient  to  pay  the  debt  claimed  by  the 
plaintiff,  and  th.st  both  he  and  the  plaintiff  lived  in 
the  town  of  Alexandria  at  the  time  the  note  became 
due,  and  that  the  plaintiff  brought  no  suit  against 
Brooke  to  recover  the  amount  of  the  note,  but  suf- 
fered him  to  leave  the  district  of  Columbia,  without 
suing  him :  or  if  the  jury  should  be  satisfied  that 
the  plai'itiffand  Brooke  have,  since  the' note  became 
due,  both  lived  in  the  county  of  Fairfax,  in  Virginia, 
and  have  continued  to  reside  there  until  the  bring- 
ing of  the  present  suit,  and  that  the  plaintiff  has  not 
brought  suit  against  Brooke  in  Virginia,  then  the 
defendant  is  not  liable  in  this  action.  But  the  court 
refused  to  give  those  instructions  as  prayed. 

E.  y,  Lce^  for  the  plaintiff  in  error. 

1.  The  endorsement,  being  on  a  blank  piece  of 
paper,  and  delivered  with  intent  to  give  credit  to 
Brooke,  but  without  an  express  authority  to  him  to 
fill  up  the  paper  with  a  promissory  note,  did  not  au- 
thorize him  so  to  fill  it  up.  But  if  Brooke  was  so 
authorized,  Patton    was  not.     There   does   not   ap- 
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VioLEi  T     pgrjj-  tQ  liave  been  any  communication  between  Pat- 
Pation.     ton  and  Violett  upon  the  subject. 

The  cases  of  Russel  and  Lan^staffe^  Doug.  514. 
and  Collins  v.  Emett^  1  //.  Bla.  313.  do  not  apply: 
because  in  those  cases  it  appears  that  the  body  of 
the  note  was  filled  up  !)y  the  person  authorized,  and 
who  was  to  use  it  for  his  benefit ;  and  because  the 
principles  of  those  cases  are  not  drawn  from  the 
common  law,  but  from  the  custom  of  merchants, 
which  is  not  applicable  to  promissory  notes  in  Vir- 
ginia, which  are  there  placed  upon  the  same  footing 
as  bonds,  and  subject  only  to  the  same  common  law 
principles. 

2.  There  was  no  consideration  from  Patton  to 
Violett.  I'he  defendant  in  error  must  show  a  good 
and  valuable  consideration.  Chitty^  9.  4  Mod,  242, 
1  Strange,  674.  Buller,  274.  2  Bl  Com.  445.  1 
Fonb.  Eq.  331,  332.  335,  3S^,  7  Term  Rep.  350. 
Rami  V.  Hughes. 

A  consideration  which  will  support  an  assumpsit 
must  be  either  a  benefit  to  the  defendant,  or  a  preju- 
dice to  the  plaintiff;  but  here  Violett  received  no 
benefit,  and  Patton  no  prejudice. 

It  does  not  appear  that  Patton  gave  a  credit  solely 
in  consequence  of  Violett's  endorsement.  On  the 
contrary,  there  was  no  communication  between  them, 
so  that  there  was  no  undertaking  on  the  part  of  Vio- 
lett to  Patton,  except  what  the  law  implies  from  the 
endorsement;  and  that  implication  is  founded  upon 
a  presumption  that  the  endorsor  received  value,  and 
can  be  extended  no  farther  than  the  value  received. 

It  does  not  appear  that  Patton  would  not  have 
credited  Brooke  without  Violett's  endorsement. 

3.  The  endorsement,  being  in  blank,  was  not 
a  writing  signed  by  him;  and  the  undertaking  being 
to  pay  the  debt  of  another,  is  void  by  the  statute   of 

frauds  of  Virginia. 
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At  common  law  the  holder  of  the  paper  had  no 
right  to  fill  up  the  endorsement  so  as  to  make  it  a 
promise  in  writing.  Such  a  right  in  mercantile  cases 
is  founded  only  on  the  custom  of  merchants.  The 
undertaking  in  writing  must  set  out  the  precise 
terms  of  the  promise,  as  well  as  the  consideration. 
Free.  Ch.  560.  Strange,  426.  1  Atk.  13.  5  East, 
10.  Wain  v.  War  Iters.  Brooke  was  clearly  liable 
tor  this  debt.  And  it  is  laid  down  as  a  principle, 
that  if  he  for  whose  use  the  goods  are  furnished  be 
liable  at  all,  the  promise  of  a  third  person  must  be  in 
writing,  or  it  is  void.  Roberts,  209.  But  if  this  is 
a  parol  promise,  it  must  be  made  to  appear  that  the 
credit  was  given  to  Violett  alone.  1  H.  Bla,  120.  2 
Term  Rep.  80. 

4.  Violett  is  not  liable,  if  Brooke,  at  the  time  the 
note  became  due,  and  at  the  time  the  suit  was  brought, 
had  property  sufficient  to  pay  the  amount  of  the  note, 
and  Patton  did  not  at  any  time  bring  suit  against 
Brooke. 

In  Mackie  v*  Davis,  2  Wash.  219.  It  is  decided 
that  the  holder  of  a  bond  must  use  due  diligence  for 
the  recovenj  of  the  money.  In  Lee  v.  Love,  1  Call, 
497.  the  assignee  of  a  note  must  sue  the  maker  be- 
fore he  can  resort  to  the  endorsor. 

The  case  of  Fentvick  v.  Barkesdale,  decided  in 
the  court  of  appeals  in  Virginia,  in  October,  1803, 
affirms  the  general  doctrine  laid  down  in  Mackie  v. 
Davis,  and  shows  that  a  suit  is  necessary,  and  is  the, 
only  kind  of  diligence  which  is  meant. 

It  also  proves  that  it  is  not  sufficient  to  show  that 
the  maker  of  the  note  was  not  able  to  pay  all  his 
debts ;  but  the  plaintiff  must  go  further  and  show 
that  he  was  not  able  to  pay  the  particular  debt  due 
to  him  by  the  note. 

The  oath  which  is  taken  under  the  insolvent  law 
of  Virginia,  shows  what  is  meant  by  the  term  imol-'' 

Vol.  V.  T 
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VioLETT    ypfit.    He  must  swear  that  he  is  not  worth  30  dollars, 
Patton.     exclusive  of  his  wearing  apparel. 

The  insolvency  of  the  drawee  of  a  bill  is  no  ex- 
cuse for  neglect  to  give  notice  of  its  dishonour. 
Chitti/,  88.    Doug.  497.  515. 

Swann.,  contra. 

The  case  of  Russel^nd  Langstaffe^  Doug,  514.  Is 
clear  as  to  the  authority  given  by  an  endorsement  on 
a  blank  piece  of  paper. 

It  is  a  letter  of  credit.  The  defendant  has  given 
the  bearer  of  it  authority  to  use  it,  and  cannot  deny 
the  authority  when  it  is  executed.  This  is  a  mer- 
cantile transaction  depending  upon  good  faith,  in 
which  the  want  of  consideration  can  never  be  al- 
leged. 3  5?/rr.  1663.  Pillana  ^  Rose  v.  Fan  Mi e- 
rop  £s?  Hopkins.  It  is  a  promise  in  xuriting^  which 
is  sufficient  to  take  it  out  of  the  Virginia  statute  of 
frauds.  The  defendant  cannot  be  permitted  to  say 
that  the  endorsement  was  blank,  and  the  plaintiff 
had  no  authority  to  fill  it  up,  unless  he  can  show 
that  the  confidence  he  placed  in  Brooke  and  the 
plaintiff  has  been  abused. 

If  the  maker  of  a  note  be  insolvent  when  the 
note  becomes  due,  it  is  not  necessary  that  the  holder 
should  bring  suit  against  him.  Brooke  might  have 
had  property  enough  to  pay  this  note,  and  yet  be 
insolvent :  And  it  does  not  follow  because  he  might 
have  paid  this  note,  that  he  would  have  paid  it  if 
suit  had  been  brought,  or  that  he  could  have  been 
compelled  to  pay  it. 


l^oungs,  in  reply. 


No  action  can  be  sustained  upon  the  endorse- 
ment oi  the  note.  The  act  of  assembly  respecting 
promissory  notes  gives  no  action  against  the  endor- 
sor.  It  only  gives  the  assignee  a  right  to  recover 
ia  his   own   name  against   the    maker.     The  action 
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against  the  endorser  is  only  at  common  law,  upon 
the  ground  that  the  consideration  paid  for  the  note 
has  failed.  The  legislature  of  Virginia  did  not 
mean  to  extend  the  liability  of  the  endorsor  farther 
than  that.  They  had  the  statute  of  Anne  before 
them,  but  they  did  not  choose  to  adopt  it;  they  pre- 
ferred to  place  notes  in  the  class  with  bonds  rather 
than  with  bills  of  exchange.  The  endorsor  is  liable 
only  upon  the  principle  of  money  had  and  received 
to  the  plaintiff's  use.  1  Crunch^  298.  MandK'oille  v. 
Riddle.  2  Wash.  219.  221.  Mackie  v.  Davis.  2 
Wash.  248.  Norton  v.  Rose.  If  there  be  no  consi- 
der ition,  if  the  defendant  has  never  received  value 
for  the  note,  he  is  not  liable  upon  any  of  the  grounds 
stated  in  those  cases.  Between  immediate  parties 
the  want  of  consideration  is  always  a  good  defence, 
even  in  England.     Kyd^  276. 

In  an  action  against  a  surety  for  money  had  and 
received,  you  cannot  recover  if  the  money  were  re- 
ceived by  the  principal,  although  the  surety  join  in 
giving  a  receipt  for  it.  2  Ter7n  Rep.  366.  Straton  v. 
Rastall. 

In  a  written  agreement  to  pay  the  debt  of  ano- 
ther, the  consideration  must  be  stated  as  well  as 
the  promise.     5  East^  10.   Wain  v.  War  hers. 

Marshall,  Ch.  J.  Do  you  mean  to  state  that 
if  A.  writes  a  letter  to  B.  stating  that  if  B.  will 
let  C.  have  goods,  A.  will  pay  for  them  if  C.  does 
not,  A.  would  not  be  bound  ? 

Toungs.  Probably  in  that  case  it  would  be  con* 
sidered  that  the  letter  did  state  the  consideration. 

In  the  case  of  Clark  v.  Riissel,  3  Dal.  415.  it 
was  decided  by  this  court,  that  the  whole  agreement 
must  be  in  writing,  and  that  nothing  can  be  sup- 
plied by  parol.  It  must  be  a  complete  agreement, 
or  it  will  not  support  an  action  at  law.  And  upon 
the  count  for  money  had  and  received,  you  must 
prove  a  consideration  in  money  actually  received  by 
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VioLETT     the  defendant,  and  can  then  recover  only  the  amount 
„    ^-  of  that    consideration.     Suppose    a   note    endorsed 

'_j-  -^_  for  accommodation  at  the  bank,  and  the  bank  refuse 
to  discount  it.  If  the  endorsee  puts  it  in  circula- 
tion can  the  holder  recover  upon  it  against  the  en- 
dorsor? 

If  the  promise  be  in  writing,  there  must  still  be 
a  consideration,  and  you  can  recover  only  to  the 
extent  of  that  consideration.  7  Term  Rep.  350.  Rann 
V.  Hughes. 

Marshall,  Ch.  J.  The  question  seems  to  be 
"whether  the  declaration  must  not  state  the  consider- 


Washington,  J.  In  Mack'ie  v.  Davis  there  was 
a  special  consideration. 

Livingston,  J.  The  case  of  a  prontiissory  note 
is  the  only  case  where  you  need  not  state  a  consi- 
deration in  your  declaration. 

Marshall,  Ch,  J.  My  impression  is  very 
strong  that  in  Virginia  there  has  been  a  general 
practice  to  consider  an  endorser  as  liable  upon  an 
implied  promise ;  and  to  declare  upon  it  without 
averring  a  consideration. 

Youngs,  If  there  must  be  a  consideration  to  sup- 
port the  assumpsit^  it  must  be  averred  in  the  decla- 
ration. Shnms  v.  Cook^  2  Call.  Wiiiston  v. 
Francisco^  2  Wash.  187.  Taliaferro  v.  Robb^  2 
Call,  258. 

February  23. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  as  follows : 

This  case  comes  on  upon  two  exceptions ;  one  to 
the  opinion  of  tne  circuit  court  given  to  the  jury, 
and  the  other  to  the  refusal  of  that  court  to  give  an 
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opinion  which  was  prayed  by  the  counsel  for  the  de-      Vioi.iiii- 
fendant  below.  PATxojr. 

The  declaration  contains  two  counts.  One  upon 
the  endorsement  of  a  promissory  note,  and  the  other 
for  money  had  and  received  to  the  plaintiff's  use. 
The  question  arising  on  the  first  bill  of  exceptions 
is,  whether  the  court  erred  in  directing  the  jury  re- 
specting the  liability  of  the  defendant  below,  on  the 
endorsement  which  was  the  foundation  of  the  ac- 
tion. 

The  endorsement  was  made  before  the  note  was 
written;  and  it  appeared  that  the  body  of  the  note 
was  filled  up  by  Patton.  The  opinion  of  the  court 
was,  that,  if  the  jury  should  be  satisfied,  from  the 
testimony,  that  Violett  endorsed  this  paper  for  the 
purpose  of  giving  Brooke  a  credit  with  Patton,  and 
that,  upon  the  faith  of  the  note  so  drawn  and  endor- 
sed, Patton  did  credit  Brooke  to  the  amount  there- 
of, the  circumstances,  that  the  note  was  made  sub- 
sequent to  the  endorsement,  without  any  considera- 
tion  from  Brooke  to  Violett,  and  was  filled  up  by 
the  plaintiff,  did  not  bar  the  action ;  and,  further, 
that  the  said  Brooke  was  to  be  considered  as  au-^ 
thorized  by  the  said  Violett  to  make  the  note  to 
Patton. 

This  opinion  is  said  to  be  erroneous;    because, 

1.  The  endorsement  was  made  without  con- 
sideration. 

2.  It  was  made  on  a  blank  paper. 

3.  There  was  no  memorandum  of  the  agree- 
ment in  writing. 

In  support  of  the  first  point,  the  counsel  for  the 
plaintiff  in  error  have  cited  several  cases,  intending 
to  prove  that  an  endorsement  made  without  con- 
sideration, though  it  transfers  the  paper  to  the  en- 
dorsee, creates  no  liability  in  the  cndorsor  j  and  that 
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a  promise  in  writing,  made  without  consideration,  is 


So  far  as  respects  the  immediate  parties  having 
knowledge  of  the  fact,  and  so  far  as  relates  to  an  en- 
dorsement under  the  statute  of  Virginia,  this  is  cor- 
rect; but  the  real  question  in  the  cause  is,  does  the 
testimony  prove  a  sufficient  consideration  for  the 
promise  created  by  the  endorsement  ?  This  is  not 
intended  to  comprehend  any  writing  on  which  an 
action  of  debt  is  given. 

To  constitute  a  consideration  it  is  not  absolutely 
necessary  that  a  benefit  should  accrue  to  the  person 
making  the  promise.  It  is  sufficient  that  something 
valuable  flows  from  the  person  to  whom  it  is  made; 
and  that  the  promise  is  the  inducement  to  the 
transaction.  In  the  common  case  of  a  letter  of 
credit  given  by  A.  to  B.,  the  person  who,  on  the 
faith  of  that  letter,  trusts  B.,  is  admitted  to  have  his 
remedy  against  A.,  although  no  benefit  accrued  to 
A.  as  the  consideration  of  his  promise.  So  in  the 
present  case,  Patton  trusted  Brooke  on  the  credit  of 
Violett's  name,  and  Violett  wrote  his  name  for  the 
purpose  of  giving  Brooke  that  credit  with  Patton. 
It  was,  in  eftect,  and  in  intention,  a  letter  of  credit. 
The  case  shows  that  this  was  both  the  intention  and 
the  effect  of  Violett's  giving  his  name  to  Brooke. 
In  conscience,  and  in  substance,  then,  it  is  a  letter  of 
credit,  upon  which  the  money,  it  was  intended  to 
secure,  was  advanced;  and  although  in  point  of 
form  the  transaction  takes  the  shape,  and  was  in- 
tended to  take  the  shape,  of  an  endorsement,  yet,  so 
far  as  respects  consideration,  the  endorsement  has 
the  full  operation  of  an  undertaking  in  the  form  of 
a  letter  of   credit. 

It  is  common  in  Virginia  for  two  persons  to  join 
in  a  promissory  note,  the  one  being  the  principal  and 
the  other  the  security.  Although  the  whole  benefit 
is  received  by  the  principal,  this  contract  has  never 
been  considered  as  a  nudum  pactum  with  regard  to 
the  security.  So  far  as  respects  consideration,  no 
5 
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difFerence  is  perceived  in  the  cases.  Violett  has  Violett 
signed  his  name  upon  this  paper,  for  the  purpose  of  pa-7ton. 
giving  Brooke  a  credit  with  Patton,  and  his  signa- 
ture has  obtained  that  credit.  The  consideration 
is  precisely  the  same,  whether  his  name  be  on  the 
back  or  the  face  of  the  paper. 

2.  The  second  objection  is,  that  the  endorsement 
preceded  the  making  of  the  note. 

This  objection  certainly  comes  with  a  very  bad 
grace  Irom  the  mouth  of  Violett.  He  endorsed  the 
paper  with  the  intent  that  the  promissory  note  should 
be  written  on  the  other  side  ;  and  that  he  should  be 
considered  as  the  endorsor  of  that  note.  It  was  the 
shape  he  intended  to  give  the  transaction ;  and  he  is 
now  concluded  from  saying  or  proving  that  it  was 
not  filled  up  when  he  endorsed  it.  It  would  be  to 
protect  himself  from  the  effect  of  his  promise,  by 
alleging  a  fraudulent  combination  between  himself 
and  another  to  obtain  money  for  that  other  from  a 
third  person.  I'he  case  of  Russel  and  Langstaffcy 
reported  in  Dou^lass^  is  conclusive  on  this  point. 

3.  The  third  objection  is,  that  there  was  no 
memorandum  of  the  agreement  in  writing. 

The  argument  on  this  point  is  founded  on  the 
idea  that  the  statute  of  frauds  in  Virginia  is  copied 
literally  from  the  statute  of  Charles  II.  This  is 
not  the  fact.  The  first  section  of  the  act  of  Virginia 
differs  from  the  4th  sec.  of  the  stat.  of  Charles  II. 
in  one  essential  respect.  The  statute  of  England 
enacts  that  no  action  shall  be  brought,  in  the  cases 
specified,  ''unless  the  agreement  on  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note 
thereof  shall  be  in  writing,"  &c.  The  Virginia  act 
enacts  that  no  action  shall  be  brought  in  the  speci- 
fied cases,  "  unless  the  promise  or  agreement  on 
which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof  shall  be  in  writing,"  &c. 
The  reasoning  of  the  judges,  in  the  cases  in  which 
they  have  decided  that  the  consideration  ought  to  be 
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YioLEiT      in  writing,  turns  upon  the  word  as^reement^  of  which 

Pat  ION.      ^^^  consideration  forms  an  integral  part.     This  rea- 

>-*»^v—««*^-    soning  does    not    apply    to   the   act  of  Virginia,  in 

which  the  word  '•'■promise''^  is  introduced. 

It  was  thought  proper  to  notice  this  difference, 
between  the  act  of  parliament,  and  the  act  of  Vir- 
ginia, although  the  opinion  of  the  court  is  not  de* 
tcrmined  by  it.  In  this  case  the  assignment  does 
express  a  consideration.  It  is  made  for  value  re- 
ceived. 

It  is  unnecessary  to  decide  in  this  case,  whether 
the  declaration  ought  to  iiave  alleged  that  the  en- 
dorsfment  was  made  on  consideration.  With  that 
question  the  jury  had  no  concern,  and  the  direction 
of  the  court  was  not  ailected  by  it.  There  being 
no  demurrer,  it  could  only  occur  in  arrest  of  judg- 
ment. But  on  a  inotion  in  arrest  of  judgment,  the 
defendant  below  could  not  have  availed  himself 
of  this  error,  if  it.  be  one,  because  there  are  two 
counts  in  the  declaration,  one  of  which  is  un- 
questionably good,  and  the  court  cannot  perceive  on 
which  the  verdict  was  rendered.  By  the  act  of 
jeofails  in  Virginia,  there  is  no  error  if  any  one 
count  will  support  the  judgment. 

The  second  exception  is  to  the  refusal  of  the  cir- 
cuit court  to  give  the  opinion,  prayed  for  by  the 
counsel  for  the  defendant  below. 

When  the  error  alleged  is,  not  that  the  court  has 
misdirected  the  jury,  but  that  the  court  has  refused 
to  give  a  particular  opinion,  the  opinion  demanded 
must  be  so  perfectly  stated,  that  it  becomes  the  duty 
of  the  court  to  give  it  as  stated. 

In  this  case,  the  opinion  required  by  the  counsel 
consists  of  two  parts.  The  fii-st  is  to  instruct  the 
jury  "  that  if  they  shall  be  satisfied,  from  the  evi- 
dence, that  Richard  Brooke,  the  maker  of  the  note 
in  this  case,  had,  at  the  time  the  note  became  due, 
or  at  any  time  previous  to  the  comvienccmcnt  of  this 
iiuit  against  the  dcfcjidant,  property  sufficient  to  pay 
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the  debt  claimed,"  &c.  and  the  plaintiff  brought  no     Viot.ett 
suit,  then  this  action  is  not  maintainable.  Patton. 

This  court  conceives  that  the  circuit  court  ought 
not  to  have  given  this  opinion.  Had  Richard 
Brooke  possessed  property  before  the  making  of  the 
note,  and  not  afterwards,  the  opinion,  in  the  terms  in 
which  it  was  required,  would  have  been  a  direction 
to  find  their  verdict  for  the  defendant.  So  if  Richard 
Brooke  had  been  in  possession  of  property  for  a 
single  day,  and  had  the  next  day  become  insolvent, 
the  court  was  asked  to  say  that,  in  such  a  case,  the 
endorsor  could  only  be  made  liable  by  suit  against 
the  maker.  Such  a  direction,  in  the  opinion  of  this 
court,  would  have  been  improper. 

The  second  branch  of  the  opinion  the  circuit  court 
was  required  to  give,  is  in  these  words  :  '"'■  Or  if 
the  jury  shall  be  satisfied  that  the  said  plaintiff  and 
the  said  Brooke  have,  since  the  said  note  became 
due,  both  lived  in  the  county  of  Fairfax,  in  Virginia, 
and  have  continued  to  reside  in  the  county  of  Fair- 
fax until  the  beginning  of  the  present  suit,  and  the 
plaintiff  hath  not  brought  suit  against  the  said 
Brooke  in  Virginia,  then  the  defendant  is  not  liable 
in  this  action." 

If  the  plaintiff  had  sued  Brooke  elsewhere  than 
In  Virginia,  or  if  Brooke  had  become  insolvent  pre- 
vious to  the  making  of  the  note,  and  had  continued 
to  be  so,  the  opinion  of  the  court,  if  given  as  prayed, 
would  have  been,  that,  still,  a  suit  against  the  maker 
of  the  note  was  necessary  to  give  a  right  of  action 
against  the  endorsor. 

This  is  not  understood  to  be  the  law  of  Virginia. 
It  is  understood  to  be  the  law,  that  the  maker  of  the 
note  must  be  sued,  if  he  is  solvent,  but  his  insolven- 
cy dispenses  with  the  necessity  of  suing  him.  It 
is  not  known  that  any  decision  of  the  state  courts 
requires  that  this  insolvency  should  be  proved  by 
taking  the  oath  of  an  insolvent  debtor,  nor  is  it  be- 
lieved that  this  is  the  only  admissible   testimony  of 

Vol.  V.  U 
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the  fact  of  insolvency.  Other  testimony  may  be 
admitted.  It  would  therefore  have  been  proper  to 
leave  it  to  the  jury  to  determine  whether  it  was,  at 
any  time,  in  the  power  of  the  plaintiff  to  have  made 
the  money  due  on  this  note,  or  any  part  of  it,  from 
the  maker  by  suit;  and  their  verdict  ought  to  have 
been  regulated  by  the  testimony  in  this  respect. 

•    This  opinion  was  not  required. 

This   court  is  of  opinion  that   there    is  no  error, 
and  that  the  judgment  is  to  be  ojirmed  with  costs. 


PIERCE  V.  TURNER. 


The  act  of  as.  ERROR  to  the  circuit  court  of  the  district  of 
seniWy  of  Vir-  Columbia,  sitting  at  Alexandria,  in  an  action  of  debt 
makes  ^lim^e'^-  brought  by  Pierce  against  Rebecca  Turner,  charging 
corded  deeds  her  as  executrix  in  her  own  wrong  of  her  late  hus- 
void  as  to  m>  j^^^^^  Charles  Turner,  deceased. 


fliiorsi  and  sub- 
sequent pur- 
chasers, means       Upon    the    issue    of    ?iever    executrix,    the    iurv 

creditors       of,  r  .  .  '  J       / 

nnd  subsequent  lound  a  Special  verdict,  stating  in  substance  the  lol- 
purchasers       lowing  case  : 

irom,the  ^ran-  ^ 

tor. 

A  marnage  On  the  14th  of  February,  1798,  the  defendant,  by 
conveying ' the  the  name  of  Rebecca  Kenner,  being  a  fetne  sole^ 
■wife's  land  and  and  seised  and  possessed,  in  her  own  right,  of  cer- 
tll^yl  deS,  t^"^  ^^"^  ^"<^  slaves,  conveyed  the  same  by  deed,  in 
to  which  the  consideration  of  an  intended  marriage  between  her- 
husband  was  a  ^^^i  and  Charles  Turner,  to  trustees,  to  be   held  in 

party, although  r  ^  r     i  ir  -i       i 

not  recorded,  trust   for   the    use    ot    herselt    until   the    marriage 
protects     the  gj^Quld  be  solempized,  and  from  and   after   the   so- 

property  from  ,  ..  ,  r  ^  c  t  irii 

the  creditors  lemnizatiou  thereol  to  the  use  or  hersell  and  the 
of  the  hus.  said  Charles  Turner,  and  the  longest  liver  of  them, 
and  from  and  after  their  deaths,  to  the  use  of  her 
heirs.  The  deed  purports  to  be  an  indenture  tripar- 
tite, in  which  Charles  Turner  is  named  as  the  se- 
UQn(;^  party,  and  as  such  he  duly  executes  the  deedj 
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he  does  not,  however,  make  any  settlement  of  his  Pterce 
own  property  upon  his  intended  wife,  but  appears  tprxer. 
to  be  made  a  party  merely  for  the  purpose  of  tes- 
tifying his  privity  and  consent. 

About  four  months  after  the  execution  of  the 
deed,  two  of  the  three  subscribing  witnesses  proved 
the  execution  before  the  county  court  of  Fairfax, 
where  all  the  parties  inhabited.  That  probat  was 
duly  certified  by  the  clerk  under  direction  of  the 
court.  But  the  deed  purporting  to  be  a  conveyance 
of  land  as  well  as  slaves,  and  one  of  the  subscri- 
bing witnesses,  soon  after  the  execution  of  it, 
having  left  the  United  States,  and  never  having 
returned,  the  deed  was  not  fully  admitted  to 
record,  but  remained  in  the  clerk^s  office  under 
the  certificate  of  probat  before  stated,  until  the  1st 
of  September,  1807,  when  the  county  court,  upon 
proof  of  the  absence  of  the  third  subscribing  wit- 
ness, and  of  his  hand-writing,  admitted  the  deed  to 
record;  all  which  is  certified  by  the  recording 
clerk,  and  found  by  the  special  verdict. 

Soon  after  the  execution  of  the  deed,  and  in  the 
same  month,  (February,  1798,)  the  contemplated 
marriage  took  place  ;  whereupon  the  trustees  put 
Turner  into  possession  of  the  land  and  slaves^  and 
he  continued  possessed  of  the  same,  with  the  know- 
ledge and  approbation  of  the  trustees,  till  his  death, 
which  happened  some  time  in  the  month  of  Decem- 
ber, 1802,  less  than  five  years  from  the  time  of  his 
marriage,  and  of  his  first  coming  into  possession 
of  the  property. 

Turner  and  his  wife  resided  in  Alexandria  from 
the  time  of  their  marriage  till  the  autumn  of  1801, 
when  they  removed  into  the  county  of  Northum- 
berland, in  the  state  of  Virginia,  taking  the  slaves 
with  them  by  consent  of  the  trustees;  they  con- 
tinned  to  reside  there,  upon  the  land  in  the  deed 
mentioned,  on  which  the  slaves  were  kept,  till  his 
death,  in  December,  1802.  Upon  his  death  she  re- 
mained in  possession  both  of  the  land  and  slaves, 
claiming  exclusive    property  in   the  same,   and   t© 
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Pierce  hold  possession  of  the  same  with  the  privity  and 
Turner,  approbation  of  the  trustees,  whose  privity  and 
.,g0m,^^„^^  approbation  are  expressly  found.  In  the  autumn 
of  1803,  the  defendant  removed  back  to  Alexan- 
dria, in  the  district  of  Columbia,  and  brought 
with  her  a  part  of  the  slaves,  (of  value  sufficient 
to  satisfy  the  plaintiff's  debt,)  and  has  ever  since 
resided  in  Alexandria,  and  there  used  the  slaves  so 
brought  with  her. 

Three  months  after  Turner's  death,  and  seven 
months  before  the  defendant  removed  from  Nor- 
thumberland back  to  Alexandria,  the  county  court 
of  Northumberland,  finding  that  no  person  would 
apply  for  administration  of  the  intestate's  estate, 
committed  the  administration  to  the  sheriff  of  the 
county,  under  a  particular  statute  of  Virginia. 
The  sheriff  returned  an  inventory  of  assets  appri- 
zed at  4,631  dollars  and  72  cents,  which  was  dis- 
tributed in  due  proportions  among  the  creditors,  un- 
der the  special  direction  of  the  court.  But  the  plain- 
tiff put  in  no.claim,  and,  not  being  on  the  list  of  cre- 
ditors reported  to  the  court,  received  no  part  of  the 
sum  so  distributed.  None  of  the  slaves  conveyed 
by  the  said  deed  were  meddled  with  in  the  course  of 
the  sheriff's  administration,  nor  included  in  the  in- 
ventory and  appraisement,  although  they  were  all 
then  in  the  county,  and  some  of  them  have  continued 
in  the  county  ever  since  Turner's  death.  It  is 
found  that  Turner  died  insolvent,  unless  the  said 
slaves   are  charged  with  his  debts. 

By  the  4th  section  of  the  act  of  assembly  of  Vir- 
ginia, entitled  "  An  act  for  regulating  conveyances,'' 
it  is  enacted,  "  tJiat  all  conveyances  of  lands,"  "  and 
all  deeds  of  settlement  upon  marriage  wherein  either 
lands,  slaves,  money  or  other  personal  thing  shall 
be  settled,"  "  and  all  deeds  of  trust  and  mortgages 
whatsoever,"  "  shall  be  void  as  to  all  creditors  and 
subsequent  purchasers^  unless  they  shall  be  acknow- 
ledged, or  proved  and  recorded  according  to  the 
directions  of  this  actj  but  the  same,  as  between  the 
parties  and  their  heirs,  shall  nevertheless  be  valid 
and  binding." 


FEBRUARY,  1809.  157 

The  deed  in  question  never  was  proved  or  ac- 
knowledged and  recorded  according  to  the  direc- 
tions oi'  the  act;  and  the  question  was,  whether  it 
was  void  as  to  the  creditors  of  the  husband^  so  as  to 
charge  the  widow  as  his  executrix  in  her  own  wrong. 

The  opinion  of  the  court  below  was,  that  the  deed 
was  good  and  effectual  to  prevent  the  property- 
vesting  in  the  husband  by  virtue  of  the  marriage, 
and  consequently  was  never  liable  for  his  debts. 
I'hat  at  the  time  of  the  marriage  no  legal  estate  in 
the  slaves  was  vested  in  the  wife,  and  therefore  no- 
thing was  transferred  to  the  husband  by  the  mar- 
riage. 

E.  y,  Lee^  for  the  plaintiff  in  error. 

By  marriage  all  the  personal  estate  of  the  wife 
becomes  the  absolute  property  of  the  husband. 
The  operation  of  this  principle  can  only  be  prevent- 
ed by  pursuing  strictly  the  mode  pointed  out  by 
law.  This  deed  wants  those  legal  solemnities 
which  the  law  requires  to  make  it  valid  against  cre- 
ditors. The  plaintiff  is  a  creditor;  the  deed  is, 
therefore,  not  valid  against  him.  The  word  cre- 
ditor^ in  the  act  of  assembly,  means  not  only  the 
creditors  of  the  grantor,  but  the  creditors  of  every 
person  whose  debts  could  have  been  legally  satis- 
fied out  of  the  property,  if  such  deed  had  not  been 
made.  If  the  word  is  to  have  the  limited  construc- 
tion contended  for  on  the  other  side,  and  the  deed 
be  void  only  as  to  her  creditors,  and  as  to  subse- 
quent purchasers  from  her^  the  statute  becomes  nu- 
gatory ,•  because  after  marriage  she  has  no  creditors^ 
and  cannot  sell  and  conxiey.  Her  creditors  have 
become  his  creditors ;  her  debts  have  become  his 
debts.  If  the  deed  be  void  as  to  her  creditors,  it 
must  be  void  as  to  his  creditors.  If  she  can  nei- 
ther sell  nor  have  creditors,  the  act  must  apply  to 
his  creditors,  or  it  will  be  idle  and  unavailing. 

If  the  husband  had  sold  these  slaves  to  person^ 
ignorant  of  the  deed,  the  sale  would  have  been  valid'. 
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Pierce  If  he  had  been  trusted  upon  the  faith  of  this  pro- 
TuRNER  P^i'ty,  which  he  had  in  his  possession,  and  \vhich  wad 
_j0^^'^.''-m^^/  supposed  to  have  come  by  his  wife,  such  creditors, 
who  were  ignorant  of  the  deed,  would  have  a 
right  to  payment  out  of  this  property.  If  they 
could  not,  the  possession  of  the  slaves  would  have 
been  a  fraud  upon  such  creditors. 

It  is  true,  in  the  present  case,  the  debt  was  con- 
tracted before  the  marriage,  but  that  cannot  alter 
the  principle  of  law.  If  the  deed  be  void  as  to 
any  of  his  creditors,  it  is  void  as  to  all. 

The  term  creditors  is  general,  and  literally 
compri-hcnds  creditors  of  the  husband,  as  well  as 
creditors  of  the  wife.  Where  the  words  of  a  sta- 
tute are  plain,  the  court  cannot  indulge  any  latitude 
of  construction,  but  must  pursue  the  words.  3 
Call,  106.      2  Cally  183.  Eppes  v.  Randolph, 

If  the  property  was  liable  for  the  husband's  debts, 
it  was  assets,  and  her  appropriating  it  to  her  own 
tise,  makes  her  an  executrix  in  her  own  wrong; 
(Toller,  17.)  although  she  did  it  claiming  them  as 
her  own,  and  under  a  void  deed;  2  V'ln.  Abr.  211. 
2  Term  Rep.  588.  Edwards  v.  Mercer.  Cro.  Jac  270. 
Haxves  v.  Loring.  2  Bac.  A'br.  338.  5  Co.  34.  a., 
even  if  there  be  a  rightful  administrator.  But  the 
possession  taken  by  the  sheriff  of  Northumberland 
county  was  not  an  administration.    2  Term  Rep.  97. 

If  this  deed  be  valid  against  creditors,  no  mar- 
riage settlement  need  be  recorded.  It  renders  un- 
necessary all  the  precaution  which  the  legislature 
so  anxiously  took  to  prevent  this  kind  of  fi-aud  and 
imposition. 

C.  Simms,  P.  B.  Key  and  Jones,  contra. 

The  act  for  regulating  conveyances,  as   it  relates 
to  creditors  and  their  debtors,  was  intended  to  pro- 
tect the  former   against   secret   deeds  and  convey- 
ances made  by  the  latter;  it  never  was  intended  to 
5 
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injure  the  rights  of  third  persons,  who  do  not  claim      Pierce 
under  the  debtor.  t^.^^^u. 

Lord  Mansfield,  in  the  case  of  Cadogan  v.  Ken-  ^ 

nett^  Cowp.  434.  speaking  of  the  statute  of  13  Eliz. 
■:.  5.  which  relates  to  frauds  against  creditors,  says, 
that  "  such  a  construction  is  not  to  be  given  in  sup- 
port of  creditors  as  will  make  third  persons  suf- 
ferers." 

If  there  is  any  difficulty  in  the  construction  of 
this  act  it  arises  from  the  generality  of  the  expres- 
sion "  creditors  and  subnequent  purchasers^ 

The  first  section  of  the  act  declares,  that  no  con- 
veyance shall  be  good  against  any  creditor  or  pur- 
chaser, for  valuable  consideration,  not  having  no- 
tice thereof,  unless  it  be  acknowledged  or  proved 
by  three  witnesses,  &c. 

What  purchaser  is  intended  by  this  act?  Un- 
questionably a  purchaser  from  the  person  who  made 
the  first  deed.  The  effect  or  operation  of  the  act, 
is  to  give  validity  to  the  second  deed  duly  proved 
and  recorded  in  preference  to  a  prior  deed,  not  duly 
proved  and  recorded  ;  and  not  to  invalidate  the  first 
deed,  in  favour  of  a  purchaser  for  a  valuable  consi- 
deration from  a  person  other  than  the  maker  of  the 
first  deed. 

To  illustrate  the  subject;  suppose  A.  the  rightful 
owner  of  property  makes  a  conveyance  of  it  to  B. 
which  is  not  recorded.  C.  who  sets  up  a  claim  to 
the  property,  sells  and  conveys  it  to  D.  for  a 
valuable  consideration,  and  the  deed  is  duly  re- 
corded ,'  would  the  deed  from  A.  to  B.  be  con- 
sidered as  void  against  D.  who  does  not  claim 
under  A.  ?  certainly  not.  Then  the  subsequent 
purchaser  must  claim  under  the  person  who  made 
the  first  deed,  or  the  first  deed  cannot  be  considered 
void  as  to  him.  So  the  general  term  "  creditors^"* 
used  in  the  act  must,  for  the  like  reasons,  be  under- 
stood to  mean  the  creditors  of  the  grantor  or  bar- 
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Pierce       gainor  in  the  first  deed,  and  none  but  such  creditors 
Turner.      ^^^  set  aside  the  deed. 

If  A.  by  deed  conveys  property  to  B.  and  the 
deed  is  not  recorded  according  to  the  act.  C.  the 
heir  of  A.  contracts  debts.  The  creditors  of  C. 
would  have  no  lien  or  claim  on  the  property  con- 
veyed by  A.  to  B.,  nor  would  it  be  liable  in  any 
manner  to  C.'s  debts ;  yet,  but  for  the  deed,  the 
land  would  have  descended  to  C.  The  right  which 
creditors  have  to  the  property  of  their  debtor  is  de- 
rivative. If  he  never  had  a  right  to  the  property, 
they  can  have  none.  Charles  Turner  never  had  any 
right  to  this  property,  unless  under  the  deed. 

Rebecca  Kenner,  before  the  marriage,  was  the 
sole  and  absolute  owner  of  it,  and  was  fully  compe- 
tent to  dispose  of  it  as  she  thought  proper. 

She  did  dispose  of  it  by  a  deed  to  trustees,  which 
she  was  competent  to  make,  which  was  completely 
binding  upon  hev,  and  which  devested  from  her  all 
legal  title  and  claim  to  the  property.  At  the  time 
of  the  marriage  she  had  no  legal  estate  in  her  which 
could,  by  operation  of  law,  be  transferred  to  her 
husband  by  the  marriage.  As  he  Avas  a  party  to 
the  deed,  and  thereby  assented  to  it,  he  was  bound 
by  it,  and  could  never  set  it  aside.  Between  all  the 
parties  to  the  deed  it  was  as  valid  and  binding  as  if 
it  had  been  duly  acknowledged  and  recorded.  The 
creditors  of  Charles  Turner  can  claim  nothing 
which  he  could  not  claim.  If  the  marriage  did  not 
transfer  the  property  to  him^  they  cannot  claim  it  at 
law.     What  never  was  his  cannot  be  theirs. 

If  the  property  never  was  his,  so  as  to  be  assets, 
the  defendant  can  never  be  charged  as  executrix  in 
her  own  wrong  for  taking  possession  of  it. 

But  even  if  this  property   should   finally   be   ad- 
judged to  be  assets,  yet  we  contend  she  is  not  liable 
as  execu'rix  dc  son  tort.     If  she  took  possession  of   , 
the  slaves  on  a  iair  claim  of  property,  believing  her- 


FEBRUARY,  1809.  161 

self  lawfully  entitled  to  them,  it  cannot  amount  to 
such  a  tortious  act  as  will  charge  her  as  executrix  de 
son  tort.  Bro.  Abr.  Ad>nmistrator,pl.  26.  Executor, 
pi.  162.  FHz.  Abr.  Executor,  pi.  65.  Roll.  Abr. 
Executor,  pi.  A>17.  11  Vin.  Abr.  Executor,  C^  a.  a7id 
B  a.  pi.  5.  2  Leon.  226.  Com.  Dig..  Administrator, 
C.2.    Freem.13.pl.  12.    Dyer,  166.    Stokes  y.  Por- 


ter. 


The  deed  was  good  at  law  between  the  parties, 
and  by  the  assent  of  her  trustees  she  had  a  legal 
right  to  the  possession;  and  wherever  a  person 
comes  lawfully  into  the  possession  of  the  goods  he 
can  never  be  charged  as  executor  de  son  tort.  The 
rightful  executor  could  never  claim  these  slaves  as 
assets,  because  the  deed  was  good  between  the  parties, 
and  he  would  be  estopped  by  the  sealing  and  delivery 
of  the  deed  by  Charles  Turner,  his  testator. 

If  the  creditors  of  the  husband  have  any  remedy,  it 
must  be  in  equity  ;  where  it  is  a  well  settled  princi- 
ple that  if  the  representatives  of  the  husband  are 
obliged  to  resort  to  equity  to  get  possession  of  the 
wife's  estate,  they  shall  first  make  her  an  adequate 
settlement.  She  is  considered  as  a  fair  creditor  to  that 
extent.  1  Fonbl.  c.  2.  §  6.  p.  87.  note  k.  10  Ves. 
iun.  360.  Rider  v.  Kidder.  1  P.  Wms.  382.  Jacob- 
son  v.  Williams.  And  so  far  from  settmg  aside  such 
a  deed  as  this,  a  court  of  equity  will  enforce  a  mere 
agreement  for  a  settlement  even  in  opposition  to 
creditors. 

If  this  were  a  contest  between  the  creditors  of 
the  wife,  and  the  creditors  of  the  husband,  the  con- 
test must  be  decided  in  favour  of  the  former. 
"  Though  the  husband  by  the  marriage  adopts  the 
wife  and  her  circumstances  together,  and  is  liable  to 
her  then  debts,  yet  he  is  liable  to  them  only  during 
the  coverture,  unless  the  creditor  recover  judgment 
against  him  in  the  life-time  of  the  xvife;  nor  can  a 
court  of  equity  make  him  liable  in  respect  ot  the 
fortune  which  he  may  have  had  with  her."  1  Fonb. 
91.  c.  2.  §  6.     1  P.  Wms.  461.  Earl  of  Thomond  v. 

Vol.  V.  X 
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Pierce      Earl  of  Suffolk.     3  P.  IVms.  410.     Heard  v.  Stam- 
TuRNER.    ford.    Forrester.,    173.      Her   debts    do  not  by    the 
_j-      -^^     marriage  become  absolutely   his  debts.     Her  credit- 
ors do  not  lose   their  right    of   action    against  her ; 
but  after  his  death  may  pursue  their  remedy  against 
her  and  her  separate  estate. 

The  terms  debtor  and  creditor  are  correlative. 
The  creditor  meant  by  the  statute  must  mean  the 
creditor  of  that  debtor  whose  deed  is  to  be  set  aside. 

This  deed  was  not  void  ab  itiitio  as  to  any  creditor 
of  either  of  the  parties.  For  eight  months  it  was  valid 
as  to  all  creditors;  and  is  still  valid  as  to  all  the  par- 
ties.  . 

Here  is  no  fraud,  either  legal  or  moral,  as  to  the 
creditors  of  the  husband.  The  consideration  of 
marriage  is  a  fair,  a  valuable,  and  a  highly  favoui-ed 
consideration,  and  has  always  prevailed,  both  at  law 
and  in  equity,  even  against  creditors. 

The  plaintiff's  counsel,  however,  set  up  the  mar- 
riage itself  to  defeat  the  deed  made  in  consideration 
of  that  marriage. 

The  case  of  Edwards  v.  Mercer,  2  Tertn  Rep.  588. 
was  a  case  of  fraud.  It  was  void  ah  mitio  ;  not  by 
reason  of  the  omission  to  record  it. 

Marshal!.,  Ch.  J.  mentioned  the  case  oi  Ander- 
son V.  Anderson^  2  6"^//,  204.  where  it  seems  to  have 
been  decided  that  the  word  creditor,  in  the  act,  in- 
cludtd  creditors  of  the  husband  as  well  as  creditors 
ol  the  wife.  ■ 

yones.  That  was  not  the  case  of  a  conveyance, 
but  oi  a  contract  before  marriage  without  the  inter- 
vention of  a  trustee.  This  contract  did  not,  and 
could  not,  prevent  the  legal  operation  of  the  mar- 
riage which  transferred  every  thing  to  the  husband. 
The  wife  was  possessed  of  the  legal  estate  at  the 
time  of  the  marriage.     But  in  the  present  case  ths 
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deed  was  good,  and  no  legal  estate  remained  in  Re- 
becca Kenncr,  at  the  time  of  her  marriage. 

Siuann^  in  reply. 

The  words  of  the  act  are,  that  the  deed  shall  be 
void  as  to  "  all  creditors  and  subsequent  purchasers^'* 
unless,  &c.  The  plaintiff  being  a  creditoi-,  it  is  void 
as  to  him.  By  the  marriage  the  property,  as  to  the 
plaintiff's  claim,  vested  in  Charles  Turner,  in  the 
same  manner  as  if  Rebecca  Kenner  had  transferred 
it  to  him  by  deed  duly  acknowledged  and  recorded. 
He  received  possession  of  them,  and  from  that  pos- 
session acquired  credit  with  the  plaintiff  and  others. 
If  this  property  should  not  be  rendered  liable  to  his 
debts,  the  object  of  the  law  will  be  frustrated. 

To  restrict  the  term  creditors  to  the  creditors  of 
the  grantor  is  neither  consistent  with  the  letter  nor 
the  spirit  of  the  law. 

If  this  Construction  be  correct,  the  creditors  of  a 
subsequent  purchaser  are  not  entitled  to  the  benefit 
of  this  act.  If  the  property  should  pass  through  the 
hands  of  six  purchasers,  would  not  the  creditors  of 
the  last  purchaser  be  entitled  to  seize  it  ?  And 
shall  the  vendor  set  up  a  secret  deed,  and  claim  it, 
because  the  creditor  is  not  his  creditor  ?  How  would 
this  differ  from  the  case  of  a  creditor  of  the  first 
purchaser?  The  claim  of  such  a  creditor  would  be 
good  against  the  secret  deed  of  the  vendor. 

The  marriage  being  a  purchase;  the  creditor 
stands  upon  the  same  grouftd. 

The  creditors  of  the  vendor  and  purchaser  have  a. 
right  to  consider  the  deed  as  null. 

If  the  vendor  retains  possession  of  the  property, 
and  appears  to  be  the  owner,  the  creditor  may  seize 
it  notwithstanding  a  secret  unrecorded  deed. 

So  if  a  purchaser  has  obtained  a  deed  for  it,  and 
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is  the  apparent  owner  of  it,  the  creditor  of  the  pur- 
chaser may  seize  it  notwithstanding  a  secret  unre- 
corded deed. 

Unless  the  act  of  assembly  has  this  operation,  it 
has  none,  and  no  marriage  settlement  will  be  record- 
ed in  future. 

The  derivative  title  may  be  better  than  the  origi- 
nal; as  in  the  case  of  a  purchaser  without  notice 
from  a  purchaser  with  notice. 

Charles  Turner  had  notice,  but  if  he  had  sold 
to  a  purchaser  who  had  not  notice,  this  purchaser 
must  have  held  the  property  against  this  unrecorded 
deed.  Sugden's  Lazv  of  Fe7idors,  44^8.  2  Fern.  384. 
Amb.  313.    2  Atk.242. 

The  deed  was  void  ab  hiitio  as  to  creditors,  as 
soon  as  the  time  for  recording  had  elapsed. 

March  13. 

Washington,  J.  delivered  the  opinion  of  the 
court  as  follows,  viz. 

This  is  an  action  brought  by  a  creditor  of  Charles 
Turner,  against  Rebecca  Turner,  who  is  charged  as 
his  executrix;  and  the  questions  submitted  to  the 
consideration  of  the  court  are,  1st.  Whether  the 
slaves,  mentioned  in  the  deed  of  the  14th  of  Febru- 
ary, 1798,  are  to  be  taken  as  assets  belonging  to  the 
estate  of  Charles  Turner;  and  if  so,  then,  2d.  Whe- 
ther Mrs.  Turner  can,  under  the  circumstances  of 
this  case,  be  properly  charged  as  an  executrix  of  her 
own  wrong?  If  the  first  question  be  determined  in 
favour  of  the  defendant  in  error,  it  will  become  un- 
necessary to  consider  the  second  ;  as  it  does  not  ap- 
pear that  Mrs.  Turner  intermeddled  in  any  manner 
with  the  estate  of  her  deceased  husband,  unless  these 
slaves  did,  in  point  of  law,  constitute  a  part  of  that 
estate.        ^ 
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The  first  question  depends  upon  the  construction      P^EncE 
which  the  court  may  give   to  the  4th  section  of  the     Turner. 
statute  ol"  Virginia,  passed  on  the  13th  of  December,  ■^■»»y<««ta. 
1792,  entitled  "  An  act  lor  regulating  conveyances," 
which   declares   that    all  conveyances  of  land,  mar- 
riage settlements  of  lands,  slaves,  or  other  personal 
property,  deeds  of  trust  and   mortgages   thereafter 
made  should  be  void  as  to  all  creditors  and  subsequent 
purchasers^  unless    the  same  were  acknowledged  or 
proved,  and  recorded  within  the  time  prescribed  by 
the  statute  ;   but  that  the  same  as   between   the  par- 
ties and  their  heirs  should  nevertheless  be  valid  and 
binding. 

The  deed  from  Rebecca  Kenner,  the  defendant 
in  error,  previous  to  her  intermarriage  with  Charles 
Turner,  by  which  the  slaves  in  question  were  set- 
tled on  the  said  Charles  1  urner  and  herself,  during 
their  lives,  and  the  life  of  the  longest  liver  of  them, 
with  remainder  to  the  heirs  of  the  said  Rebecca,  not 
having  been  proved  and  recorded  within  the  time 
prescribed  by  law,  it  is  contended  by  the  plaintiff 
in  error  that  the  same  became  void  as  to  the  creditors 
of  Charles  Turner,  whose  rights  remained  unim- 
paired by  that  deed,  in  the  same  manner  as  if  it  had 
never  been  made ;  tti  which  case,  it  is  not  denied 
that  an  absolute  estate  would  have  vested  in  the  hus- 
band, on  his  marriage. 

This  argument  proceeds  upon  the  ground,  that  by 
the  words  '*•  aii  creditors  and  subsequent  purcha- 
sers," is  meant  as  well  the  creditors  of  the  grantee 
and  subsequent  purchasers  from  him,  as  those  who 
might  derive  title  under  the  grantor.  Although  the 
words  are  certainly  broad  enough  to  comprehend  the 
whole,  it  is  believed  by  a  majority  of  the  court  that 
the  construction  should  be  such  as  to  limit  the  ap- 
plication of  them  to  the  creditors  of,  and  subsequent 
purchasers  from,  the  grantor.  In  no  case  but  one, 
where  a  title  can  be  set  up  for  the  grantee  paramount 
the  deed,  can  it  ever  be  the  interest  of  a  creditor  of  the 
gra  iice  to  insist  upon  such  a  construction  as  is  con- 
tended for  in  this,-  for  as   he  must  derive  his  title 
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Pierce  vindcr  the  deed,  if  it  be  void  as  to  him,  it  is  impos- 
Tui'^NEii-  sible  for  him  to  found  a  chiim  upon  it  in  right  of  the. 
^^.^  „,-^^.  grantee,  whose  only  title  is  under  the  deed.  It 
would  be  strange  that  a  deed  should  be  binding  upon 
the  grantee  and  his  heirs,  and  yet  void  as  to  persons 
claiming  under  him,  for  a  valuable  consideration; 
and  yet  such  would  be  the  consequence,  if  the  words 
'"'■  all  creditors  and  subsequent  purchasers"  should 
be  understood  to  apply  to  persons  claiming  under 
the  grantee  as  well  as  those  claiming  under  the  gran- 
tor. Indeed  it  would  seem  repugnant  and  absurd 
to  apply  the  same  expressions  to  persons,  who,  if 
they  claim  at  all,  must  claim  under  the  deed,  and 
also  to  those  who  claim  against  the  deed;  in  the 
latter  case,  the  invalidity  ot  the  deed  is  consistent 
with  the  claim,  in  the  former  it  is  destructive  of  it. 

It  may  be  said,  however,  that  these  observations 
are  inapplicable  to  this  particular  case,  because  the 
creditors  of  the  husband  do  not  claim  under  but 
against  the  deed  ;  and,  in  this  respect,  stand  upon 
the  same  ground  as  the  creditors  of  the  grantor.  But 
if  in  every  other  case  which  can  be  stated,  the  in- 
validity of  the  deed  is  applicable  to  the  creditors  of 
the  grantor,  or  those  claiming  under  him,  and  to  none 
other,  Ijy  what  rule  of  construction  can  the  same 
words  have  a  more  extended  meaning,  so  as  to  be 
applied  to  persons  who  claim  in  right  of  a  party  to 
the  same  dc:ed  other  than  the  grantor.  If  the  deed 
in  question  had  granted  to  Charles  Turner  an  estate 
in  fee  as  to  the  land,  and  for  life  in  respect  to  the 
slaves,  would  it  have  been  void  as  to  simple  contract 
creditors,  who  could  go  only  against  the  personal 
estate,  and  good  as  to  specialty  creditors,  who  might 
subject  the  real  assets  ?  and  yet,  if  the  deed  be  void 
at  all,  as  to  the  creditors  of  the  husband^  it  must  be 
so  throughout ;  in  which  case  it  might  well  be 
doubted  whether  the  land  could  be  made  liable  to 
the  payment  of  the  husband's  debts;  or,  to  present 
the  question  in  a  less  doubtful  shape,  would  the  deed 
be  considered  void  as  to  a  purchaser,  from  the  hus- 
band, of  the  slaves,  and  good  as  to  a  purchaser  of  the 
land  ?     Let  \\\(t  true  interpretation  of  the  words  "  al}, 
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creditors  and  subsequent  purchasers"  be  once  ascer-  Pierce 
tained,  and  every  difficulty  in  the  case  is  at  an  end.  Titrner. 
If  they  are  construed  to  mean  the  creditors  of  the 
grantor,  or  subsequent  purchasers  from  him,  then, 
the  deed  being  good  between  all  the  parties  to  it,  no 
estate  vested  in  Charles  Turner,  but  such  as  the 
deed  itself  passed  to  him.  The  title  of  his  creditors 
being  clearly  derivative,  if  he  had  no  title  under 
the  deed,  (and  being  himself  Ijound  by  it,  he  could 
have  none  which  was  inconsistent  with  it,)  then  his 
creditors  could  have  none.  But  if  he  had  a  title  in- 
compatible with  that  granted  by  the  deed,  then  he 
was  not  bound  by  the  deed;  contrary  to  the  statute 
which  declares  that  he  was  bound.  If  his  creditors 
have  any  such  title,  it  cannot  be  derived  from  him, 
when,  in  point  of  law,  he  had  none  in  himself;  and, 
independent  of  his  title,  it  is  impossible  to  show  any 
in  them.  If  a  subsequent  purchaser,  with  notice  of 
a  prior  unrecorded  deed,  could  not  prevail  against 
the  title  of  the  first  purchaser,  and  most  unquestion- 
ably he  could  not,  how  much  stronger  is  the  case 
when  such  subsequent  purchaser  is  even  a  party  to 
the  first  deed,  and  claims  an  interest  under  it  ?  To 
say  in  this  case,  that,  upon  the  marriage  of  Charles 
Turner,  or  at  any  time  afterwards,  the  law  cast  up- 
on him  an  estate  in  the  property  conveyed  by  this 
deed,  of  which  he  had  notice,  and  to  which  he  was 
a  party,  inconsistent  with  the  estate  conveyed  to  him 
by  that  deed,  (and  this  must  be  said,  if  his  creditors 
can  claim  such  estate  in  his  right,)  is,  in  the  opinion 
of  a  majority  of  the  court,  repugnant  to  the  plain 
meaning  and   spirit  of  the  law  under  consideration. 

That  creditors  of  the  husband,  or  purchasers  from 
him,  may  be  injured  by  the  construction  which  this 
court  feels  itself  compelled  to  give  to  this  lav/,  need 
not  be  denied ;  but  it  is  not  for  this  tribunal  to  af- 
ford them  relief.  It  might,  perhaps,  be  well  if  the 
law  were  so  amended  as  to  render  deeds  made  in 
contemplation  of  marriage  void  in  express  terms,  as 
to  the  creditors  of  the  husband^  or  purchasers  from 
hhn,  in  case  the  same  should  not  be  recorded  within 
the  time  prescribed  by  law. 
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Pierce  fhe  court  has  felt  some  difficulty  in  consequence 

TuuNEu.  of  a  decision  of  the  court  of  app»:-als  in  the  case  of 
Anderson  v.  Anderson;  but  it  is  believed  that  the 
judgment  in  that  case  was  perfectly  correct,  let  the 
particular  point  which  occurs  in  this  cause  be  settled 
one  way  or  the  other.  In  that  case,  the  contract 
was  not  only  executory  and  rendered  void,  at  law, 
by  the  subsequent  intermarriage  of  the  parties  to 
the  contract,  but  it  was,  at  the  time  when  the 
slaves  were  taken  in  execution,  perfectly  contingent 
whether  the  wife  could  ever  claim  any  interest  in 
them,  in  opposition  to  persons  deriving  title  under 
the  husband.  For  if  the  husband  should  have  sur- 
vived the  wife,  or  if  they  should  have  had  issue,  the 
absolute  legal  estate  of  the  husband,  gained  by  the 
intermarriage,  would  have  remained  unaffected  by 
the  deed.  There  was,  therefore,  no  reason  why  the 
creditors  of  the  husband  should  be  prevented  from 
receiving  satisfaction  of  their  debts  out  of  his  legal 
estate  in  the  slaves,  because  it  was  subject  to  an 
equitable  contingent  interest  in  the  wife,  which 
might  never  become  effectual.  A  court  of  equity 
might  well  saj^  to  her,  as  you  have  no  remedy,  at 
law,  for  a  breach  of  the  contract  by  the  husband,  in 
consequence  of  not  having  interposed  trustees  to 
protect  your  rights,  and  have  omitted  to  record  the 
d'  ed  by  which  creditors  and  subsequent  purchasers 
might  be  defrauded,  we  will  not  now  decree  you  a 
specific  performance  against  creditors  who  have  law 
and  equity  on  their  side. 

Decree  affirmed. 

Johnson,  J.  I  am  unfortunate  enough  to  dissent 
from  my  brethren  in  this  case.  I  think  the  credit- 
ors of  Turner  entitled  to  recover,  and  entitled  to 
recover  in  this  form  of  actio?!. 

I  will  not  contest  the  general  principle,  that  the 
creditors,  to  whose  benefit  this  act  must  be  under- 
stood to  operate,  are  the  creditors  of  that  party  only 
from  whom  the  estate  moves.  But  this  case  pre- 
sents an  exception  to  the  general  rule;   and  the  rea- 
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aoning,  frdm  which  the  general  conclusion  results, 
will  be  found  inapplicable  to  the  case  of  husband 
and  wife,  with  regard  to  the  personal  estate  of  the 
latter. 

The  words  of  the  act  are  admitted  to  be  suffi- 
ciently comprehensive  to  include  the  creditors  of 
both  :  the  general  rule  is,  that  the  letter  must  pre- 
vail ;  and  it  is  only  when  an  adherence  to  the  letter 
will  involve  a  court  in  absurdity,  or  inextricable  dif- 
ficulty, that  the  spirit  is  resorted  to  as  a-rcstriction 
upon  the  literal  meaning.  But  the  construction 
which  I  give  to  this  act  removes  repugnance  and  ab- 
surdity, and  produces  a  concordance  between  the, 
letter  and  the  spirit,  which  appears  to  my  mind  con- 
tlusive  upon  its  correctness. 

What  was  the  object  of  the  legislature  ?  It  was 
to  protect  the  community  from  that  false  credit 
which  men  acquire  in  society,  from  the  possession 
of  or  supposed  interest  in  property ;  to  place  with- 
in their  reach  the  means  of  avoiding  those  frauds 
which  may  be  practised  upon  them,  by  the  possessor 
of  property,  when  an  estate  or  interest  in  it  exists, 
in  fact,  in  some  other  person. 

The  argument  in  favour  of  the  defendant  is,  that 
the  creditors  of  the  grantee  can  derive  no  benefit, 
from  a  deed  which  the  act  declares  void,  and  which, 
consequently,  could  vest  no  interest  in  their  debtor. 
Through  him  they  must  claim,  and  no  other  estate 
but  that  which  existed  in  him,  ought  to  be  subjected 
to  their  debts. 

I  will  not  pass  an  opinion  upon  the  correctness  of 
an  argument  which.  In  the  case  where  possession 
follows  the  alienation,  may  make  the  act  productive 
of  the  very  fraud  which  it  was  intended  to  obviate. 
My  opinion  is  founded  upon  a  ground  which  is  un- 
affected by  the  conclusion  upon  this  point,  or  rather 
in  perfect  coincidence  with  that  conclusion.  I  de- 
duce my  conclusion  from  the  consideration  that  the 
claim  of  Turner's  creditors  is  not  derived  through 

VoJ.  V.  Y 
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the  deedjnit  is,  in  fact,  in  direct  hostility  with  it? 
operation.  1  he  effect  of  the  marriage,  in  transfer- 
ring the  property  to  tlie  husband,  is  the  foundation 
of  their  ch\im  ;  and  the  deed  executed  on  the  in- 
termarriage of  the  defendant  with  Charles  Turner, 
constitutes  the  subject  of  the  defence  against  their 
claim.  The  creditors,  in  order  to  maintain  their 
action,  prove,  first,  the  property  in  the  wife  before 
marriage,  then  her  intermarriage  with  their  debtor. 
These  facts,  in  operation  of  law,  upon  her  personal 
property,  sustain  their  right  of  recovery.  But,  in 
opposition  to  their  claim,  the  wife  endeavours  to 
avail  herself  of  this  deed;  and  this  question  is  brought 
up  on  an  exception  taken  by  the  creditors  to  its 
legal  validity.  The  ground  of  their  objection  is, 
that  it  wants  that  evidence  of  authenticity,  which 
the  law  requires,  to  make  it,  as  to  them,  a  valid  in- 
strument. No  doubt  is  entertaifted  with  regard  to 
the  invalidity  of  this  instrument,  as  to  the  descrip- 
tion of  creditors;  but  it  is  contended,  on  behalf  of 
the  deft-ndant,  that  no  other  creditors  can  avail 
themselves  of  that  objection,  except  the  creditors 
of  the  wife  before  marriage.  There  appears  to  me 
to  be  no  reason  for  the  distinction  in  the  case  of 
husband  and  wife.  Her  creditors  before  marriage 
become  his  during  coverture;  she  can  contract  no 
debts  to  which  she  can  be  made  personally  liable; 
her  personal  property  becomes  his  by  the  act  of 
inteim.arriage,  and  he  acquires  all  the  credit,  in 
society,  resulting  from  the  acquisition  and  posses- 
sion of  that  property.  It  is  not  upon  a  deed,  which 
this  act  declares  void,  that  the  creditors  found  their 
claim,  but  upon  an  act  in  pais^  the  operation  of  which 
is  an  immediate  transfer  of  property,  unless  that  ef- 
fect be  prevented  by  the  legal  execution  of  some  in- 
strument of  writing.  If  such  an  instrument,  execu- 
ted before  marriage,  hn  not  recorded  within  eight 
months,  it  loses  all  legal  validity  as  to  creditors,  and 
it  is  the  same  as  if  no  such  instrument  had  ever 
been  executed.  1  he  recording,  as  to  them,  is  as  ne- 
cessary as  the  scaling  and  delivery  is  between  the 
parties. 


FEBRUARY,  180.9.  I7I 

The  consistency  of  this  opinion  with  the  argu- 
ment that  the  creditors  of  the  grantee  can  derive  no 
interest  under  a  deed  which,  as  to  them,  is  declared 
void,  will  appear  from  distinctly  reflecting  on  the 
necessary  consequence  of  such  an  admission  in  this 
case.  Declare  the  deed  void,  and  what  is  the  con- 
sequence ?  It  no  longer  affects  the  property  of  the 
wife,  so  as  to  produce  a  state  of  things  different 
from  that  which  would  exist  if  it  had  never  been 
created  ;  and  the  operation  of  the  deed  was  not  to 
vest  an  interest  or  estate  in  Charles  Turner,  but  to 
prevent  any  estate  from  vesting  in  him  by  the  ordi- 
nary effect  of  marriage.  Remove  the  preventing 
cause,  and  the  property  becomes,  unquestionably, 
subject  to  the  husband's  debts. 

Two  objections  to  this  opinion  have  been  urged, 
on  which  it  may  be  proper  to  make  some  remai  ks. 
The  first  that  I  shall  notice  is,  how  the  same  deed 
can  be  valid  as  between  the  parties,  so  as  really  to 
prevent  any  transfer  of  property  to  the  husband, 
and  yet,  through  him,  creditors  may  derive  such  an 
interest  as  to  subject  it  to  the  pa)  ment  of  his  debts. 
If  this  argument  proves  any  thing,  it  proves  too 
much.  A  moment's  reflection  will  show,  that  it 
is  as  applicable  to  the  case  of  the  grantor  as  of  the 
grantee  ;  for,  after  the  execution  of  the  deed,  the 
grantor  has,  in  fact,  and  in  the  acknowledgment  of 
the  act,  no  more  interest  in  the  property  than  the 
grantee  had  before  its  execution,  or  upon  its  be- 
coming void  for  want  of  recording.  But  every  ap- 
parent absurdity  may  be  reconciled  thus.  Legal 
claims  must  be  supported  by  legal  proof.  The  ab- 
stract rights  of  parties  become  immaterial,  if  not 
susceptible  of  substantiation  by  evidence.  In  a 
question,  then,  between  the  direct  representatives  of 
the  husband  and  wife,  the  deed  is  a  valid  instru- 
ment, and  may  be  received  as  duly  authenticated 
written  evidence,  to  support  a  right  derived  under 
it.  But,  between  the  one  party  and  the  creditor  of 
the  other,  the  law  declares  it  wholly  inefficacious, 
for  want  of  a  ceremony  which  is  made  essential  to 
its  authenticity.     The  most  ordinary  deed  cannot  be 
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received  in  evidence  until  proved  according  to  the 
rules  of  evidence  ;  and  the  operation  of  individual 
acts,  in  producing  transfers  of  property,  must  ever 
be  subject  to  such  modifications  as  may  be  made  by 
positive  law. 

The  other  difHculty  arises  from  the  consideration 
how  this  deed  can  be  valid  against  all  persons 
(which  it  confessedlv  is)  during  eight  months,  and 
then  cease  to  operate  as  to  creditors.  To  this  it  mav  be 
answered,  that  this  objection,  as  well  as  the  preceding, 
is  equally  applicable  to  the  case  of  the  creditor  both 
of  alienor  and  alienee;  and,  if  valid  at  all,  might  de- 
feat the  operation  of  this  act  altogether.  But,  as  a 
provision  of  positive  law,  such  considerations  are 
not  to  defeat  it.  Possibly  some  inconvenience  may 
result  from  holding  property  in  this  suspended  situa- 
tion; but  the  duration  of  the  inconvenience  is  not 
long,  nor  the  contingency  far  remote.  Nor  is  an 
analogous  state  of  things  unknown  to  the  common  or 
civil  lawyer;  executory  devises,  contingent  remain- 
ders, and  shifting  uses,  produce  a  similar  uncertainty 
and  suspension  of  right.  During  the  eight  months 
which  are  given  for  recording  a  deed,  the  interests 
of  parties  must  have  vested  only  sub  modo^or  subject 
to  the  contingency  of  recording  it  within  the  legal 
time  :  and  no  doubt  a  court  of  equity  would  inter- 
pose its  authority,  during  that  period,  to  adjust  the 
rights  of  parties.  Nor  will  this  objection  at  all 
affect  the  opinion  which  I  entertain  respecting  the 
rights  of  the  plaintiff;  for,  although  the  deed  cer- 
tainly did  hold  the  personal  property  of  the  wife  in 
a  suspended  state,  during  the  eight  months,  so  that 
the  creditors  could  not,  in  that  time,  have  taken  it 
undrr  execution,  yet,  after  the  expiration  of  that 
period,  the  deed  lost  its  protecting  effect,  and  that 
property  then  became  sul)ject  to  their  debts. 

These  views  of  the  subject  appeared  to  me  to 
solve  every  diiBculty,  and  lead  to  a  conclusion  upon 
the  second  point  made  in  the  argument ;  viz.  whe- 
ther the  defendant  may  be  charged  as  executrix  d.e 
son  tort.  The  case  of  Harding  8?  Mtrcer  comes 
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fully  up  to  the  present,  and  it  will  be  found  of  ne-  Pierce 
cessity,  in  oi'der  to  give  effect  to  this  act,  that  this  Turnek. 
remedy  should  be  countenanced.  The  hardships  of  ^^^^.'■^ 
it  would,  no  doubt,  be  remedied  by  a  court  of  equity, 
in  cases  free  from  collusion  or  moral  fraud,  so  as  to 
prevent  the  defendant  from  being  charg-ed  to  an 
amount  greater  than  the  value  of  the  goods  which 
actually  came  to  her  hands.  But  the  necessity  of 
sanctioning  this  mode  of  pursuing  prc)perty,  circum- 
stanced as  in  this  case,  will  appear  from  the  impos- 
sibility of  a  creditor's  getting  at  it  in  any  other  man- 
ner, at  law.  Should  the  creditor  himself  adminis- 
ter, he  can  never  recover  it,  because,  as  the  legal 
representative  of  the  husband,  the  deed  would  be 
valid  against  him  without  being  recorded.  Should 
any  other  .person  administer,  he  could  never  be 
charged  with  the  value  of  assets,  which  for  the  same 
reason,  could  never  come  to  his  hands.  So  that  both 
precedent  and  principle  concur  in  supporting  the 
correctness  of  permitting  him  to  resort  to  the  pre- 
sent remedy. 


KEMPE^S  LESSEE  v.  KENNEDY  ET  AL. 


ERROR  to  the  circuit  court  of  the  district  of  The  inferior 
New-Tersev,  in  an  action  of  ejectment  brouu-ht  by  *"""'"i  "f  coip- 
John  Den,  lessee  01  Grace  Kempe^  a  British  sub-  tiie  county  of 
iect,  against  R.   Kennedy   and   M.  Cowell,  citizens  ''"nterdon,  m 

r     i_  r    -NT  T  r       1        i  •        i  'f'-      state      of 

01  the  state  or  New-J  ersey,  lor  land  m  that  state.       New-Jersey,  iu 

May,         ITT  9, 

Upon  the  trial  of  the  cause  upon  the  general  'jli^JJ^^'^^'i^; 
issue,  a  bill  of  exceptions  was  taken  by  the  plaintiff',  i-ii  cases  of  in- 
which  presents  the  lollowing  case  : 


Grace    Coxe,    the   lessor  of   the   plaintiff,    being 
seised  in  fee  of  the  land  in  question,  before  the  year  void 


(juisilion  fop 
U'tasoii,  and 
its  judgment, 
akhousjU  erro- 
neoas,  was  not 


nas- 


muci 


;li    as     the 


court   liad    ju- 


1772  intermarried  with  John   Tabor   Kempe,  who 
died  in  August,  1792.      They  resided  in  New- York  risjiction'  "'of 
before  and  during  the  war  with  Great  Britain,    and  t'le  cause. 
Avent    to    Great    Britain   when  New- York  was  eva- 
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Kempe's  cuated  by  the  British  army.  Grace  Kempe,  since 
Lessee  ^^le  death  of  her  husband,  has  continued  to  reside, 
Kennedy,  and  now  resides,  in  Great  Britain,  where  he  died; 
having  been  in  possession  of  the  land  in  right  of 
his  wife,  on  the  first  of  March,  1 776,  and  until  the 
same  was  seized  by  the  authority  of  the  state  of 
New- Jersey. 

The  defendants  relied  upon  several  acts  of  the 
legislature  of  New-Jersey;  an  inquisition  taken  un- 
der the  authority  of  those  acts;  a  judgment  of 
the  inferior  court  of  common  pleas  for  the  county 
of  Hunterdon,  in  May,  1779,  upon  that  inquisition, 
confiscating  the  estate;  a  judgment  of  the  inferior 
court  of  common  pleas  for  the  county  of  Sussex  ; 
an  execution  upon  that  judgment;  and  a  deed  from 
Joseph  Gu3ton,  an  agent  for  the  state  of  New-Jer- 
sey, to  the  defendant  Kennedy,  whose  tenant  the 
other  defendant  was;  and  proved,  that  he  had 
always  been  in  possession  under  that  deed  from  the 
day  of  its  date,  to  the  day  of  trial. 

Upon  this  case  the  plaintiff  prayed  the  court  to  in- 
struct the  jury  that  they  ought  to  find  a  verdict  for 
him  ;  which  the  court  refused,  and  directed  the  jur" 
that  they  ought  to  find  a  verdict  for  the  defendants; 
to  which  refusal  and  direction  the  plaintiff  except- 
ed, and  brought  his  writ  of  error. 

i?.  Stockton^  for  plaintiff  in  error. 

This  case  turns  on  the  validity  of  the  forfeiture 
and  confiscation  under  the  acts  of  the  state  of  Newr 
Jersey. 

The  great  objection  is,  that  Mrs.  Kempe  was  not 
an  object  of  those  laws. 

The  whole  question  depends  upon  the  act  of  the 
llth  of  December,  1778,  entitled  "  An  act  for  for- 
feiting to,  and  vesting  in,  the  state  of  New-Jersey, 
the  real  estates  of  certain  fugitives  and  offenders, 
and  for  directing  the  mode  of  determining  and  satis- 
fying the  lawful   debts  and   demands  which    may 
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be  due  from,  or  made  against,  such  fugitives  and  Kempe's 
offenders,  and  for  other  purposes  therein  mention-  Lessee 
ed  ;"  by  the  3d  section  of  which  it  is  enacted,  "  that  Kennedy. 
each  and  every  person,  not  an  inhabitant  of 
this  state,  but  of  some  of  the  other  United  States, 
and  seised  or  possessed  of,  interested  in,  or  en- 
titled unto,  any  estate,  real  or  personal,  within  this 
state,  who  hath,  since  the  19th  day  of  April,  1775, 
aided  or  assisted,  or  doth  now,  or  hereafter  may,  aid 
or  assist  the  enemies  of  this  state,  or  of  the  United 
States,  by  joining  their  armies  within  this  state,  or 
elsewhere,  or  who  already  hath,  or  hereafter  shall 
have,  voluntarily  gone  to,  taken  refuge  or  continued 
with,  or  endeavoured  to  continue  with,  the  enemy 
aforesaid,  and  aid  them  by  counsel,  or  otherwise, 
shall  be,  and  is  hereby  declared  to  be,  guilty  of 
high  treason  against  this  state;  and  on  conviction 
thereof  by  inquisition  found,  and  final  judgment 
entered  thereon  in  favour  of  the  state,  in  manner 
herein  after  declared,  such  conviction  shall  amount 
to  a  full  and  absolute  forfeiture  of  such  offender's 
estate,  both  real  and"  personal  whatsoever,  within 
this  state,  to  and  for  the  use  of  the  same.  Pro- 
vided always,  that  such  conviction  shall  not  in  any 
instance  extend  to  affect  the  person  of  any  such 
offender,  but  shall  operate  against  his  or  her  estate 
only." 

Mrs.  Kempe  does  not  come  within  any  of  the, 
descriptions  of  offenders  in  this  section. 

The  inquisition  charges,  that  Kempe  and  wife 
are  oHenders  against  the  act  of  1  Uh  of  December, 
1778,  in  this,  "that  the  said  John  Tabor  Kempe 
and  Grace  his  wife,  fl'i^^o  to  the  enemy,  and  took 
refuge  with  them  some  time  in  April,  1776,  and 
HtUl  remain  zvith  them^^''  "  against  the  form  of  their 
allegiance  to  this  state." 

The  truth  of  the  fact  is,  that  they  did  not  go  to 
the  enemy,  but  remained  at  their  own  homes,  and 
^he  enemv  came  to  them. 
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Kempe'3  But  take  the  fact  as  charged ;  she  and  her  husband^ 

*"^'*^!''"       i.  e.  tihe  in  company  xvth  her  husband;  and  leg  ally  ^ 
:E.v\iit)Y.     hy    the    command  and  control   of   her  husband^    in 
^^V^^    April,  1776,  went  to  the  British  and  remained  with 
them. 

This  is  a  joint  charge  for  a  joint  act  of  the  hus- 
band and  wile;  and  is  in  the  technical  language 
always  used  when  the  wife  is  charged  with  concur- 
ring in  the  act  of  the  husband. 

Here  then  is  ^feme  covert  charged  under  this  sec- 
tion for  accompanying  her  baron  in  Aprils  1776, 
before  any  government  was  established,  before  any 
law  defining  treason,  and  even  before  New-Jersey 
had  formed  her  constitution,  and  before  any  prohi- 
bition of  the  act  done  by  her.  She  simply  remained 
Tvith  her  husband^   without  affording   any  aid  to  the 


Such  a  person  is  not  within  the  purview  of  this 
section,  and  therefore,  though  the  forfeiture  per- 
haps operated  on  the  interest  of  the  husband,  it  did 
not  reach  the  estate  of  the  wife. 

We  contend, 

1.  That  this  section  does  not  extend  to  femes 
eovert  acting  with,  and  therefore  by  presumption  of 
law  under  control  of,  their  husbands. 

And,  2.  That  if  it  did  extend  to  any  feme 
covert^  yet  it  did  not  extend  to  one  who  only  rvent 
and  reynained ;  she  must  have  aided  and  assisted. 

1.  No  feme  covert  is  within  the  act.  It  is  con- 
fined to  those  who  voluntarily  go  and  remain.  It 
supposes  a  Jree  tvill,  a  volition,  an  election  to  go 
or  stay :  but  a  fe})2e  covert  in  the  presence  of  her 
baron,  has  no  will ;  and  on  the  subject  of  resi- 
dence^  she  can  have  no  will  different  from  his. 
She  is  bound  by  law  to  live  with  him  if  he  requires 
It.     This  would  be  the  case  at  all  times,  even  after 
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the  passing  of  these  laws ;  for  as  freedom  of  will  Kempe's 

is  of  the  essence  of  all  crimes,  a  woman  cannot  com-  Lessee 

mit  a  crime  of  this   sort,   not  even  this  species   of  Kennedy. 
treason,  by  obeying  her  husband. 

But  when  this  fact  was  done  there  was  neither 
government  nor  law  to  offend  against.  The  only 
law  which  existed  placed  her  under  the  dominion 
of  her  husband.  He  had  the  right  to  command, 
and  the  power  to  compel  her  to  go  and  remain  with 
him,  and  she  had  neither  right  to  refuse,  nor  power 
to  resist. 

But  if  these  laws  had  then  existed,  she  could 
not  be  charged  for  any  breach  of  them  in  company 
with  her  husband.  1  Hawk.  3.  §  9.  1  Hale^  47. 
Receiving  her  husband,  knowing  him  to  ^e  a  traitor, 
is  not  treason. 

The  facts  of  her  coverture,  and  going  and  remain- 
ing with  her  husband,  appear  upon  the  face  of  the 
inquisition  itself,  and  clearly  show  that  she  could 
not  have  been  an  offender  against  the  act,  and  there- 
fore that  her  estate  was  not  forfeited. 

Nor  can  the  legislature  be  presumed  to  have 
intended  to  include  persons  in  her  situation;  for 
that  would  have  been  cruel.  They  did  not  mean  to 
legislate  against  the  most  important  duties  of  social 
and  domestic  life,  to  cut  asunder  the  bands  of 
matrimonial  union,  to"  compel  a  wife  to  abandon  her 
husband  or  forfeit  her  estate. 

Mrs.  Kempe,  not  having  the  capacity  voluntarily 
to  commit  the  offence,  was  not  an  object  of  the  law, 
and,  consequently,  the  justice  who  took  the  inquisi- 
tion had  not  jurisdiction  as  it  regarded  her.  The 
inquisition  itself  does  not  charge  the  act  to  be  done 
by  her  voluntarily;  and  this  being  essential  to  the 
offence,  ought  to  have  been  directly  charged.  No 
implication  is  sufficient.  2  Hawk.  354.  $  110. 
Penal  laws  are  to  be  construed  strictly,  especially  as 
to  the  description  of  the  offender;  and  general  words 

Vol.  V.  z 
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Kempe's     ought  to  be  so  restrained  as  not  to  include  innocent 
persons  if  they  can  be  otherwise  satisfied. 


Lkssee 
Kennedy. 


The  pi-rson  who  is  the  proper  object  of  the  act 
must  be  an  inhabitant  of  some  state  other  than  New- 
Jersey.  A  ye-we  coyer?  cannot  properly  be  called  an 
inhabitant  of  a  state.  The  husband  is  the  inhabitant. 
By  the  constitution  of  New-Jersey,  all  inhabitants 
are  entitled  to  vote ;  but  it  has  never  been  supposed 
that  -A  feme  covert  was  a  legal  voter.  Single  women 
have  been  allowed  to  vote,  because  the  law  supposes 
them  to  have  wills  of  their  ov/n. 

The  word  "  her'''  in  the  last  clause  of  the  section 
may  be  satisfied  by  restricting  its  sense  to  single 
women. 

If  this  act  be  not  limited  to  those  acting  suijurisj 
it  may  as  v/ell  comprehend  infants  at  the  breast  as 
femes  covert. 

In  the  case  of  3!arthi  v.  The  Commonwealth  of 
Massachusetts^  1  WiUiams''s  Mass.  Rep.  390.  it  was 
decided  that  -a  feme  covert  did  not  forfeit  her  lands 
by  joining  the  enemy  with  her  husband;  and  the 
reasoning  of  the  judges  in  that  case  applies  with 
equal  force  to  this. 

2.  If  the  provisions  of  this  act  extend  to  zx\y  feme 
cot'^r^,  yet  they  do  not  extend  to  one- in  the  situation 
of  Mrs.  Kempe;  for  by  the  very  words  of  the  act, 
she  must  not  only  have  "  voluntarily  gone  to,  taken 
refuge,  or  continued  with,  or  endeavoured  to  con- 
tinue with,  the  enemy,"  but  she  must  also  have 
"  aided  them  by  counsel  or  otherwise." 

The  inquisition  does  not  find  that  she  aided  them 
In  any  manner.  The  species  of  treason  intended  to  be 
described  was  that  of  adhering  to  the  enemies  of 
the  country,  giving  them  aid  and  comfort,  as  defined 
by  the  statute  of  li,dw.  III. 

It  is  clear  then  that  Mrs.  Kempe  was  not  an  offender 
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against  that  law,  and  consequently  her  estate  not     Kempe's 
forfeitable  under  it.  ^^"^^ 


But  an  important  point  still  remains  to  be  decided, 
viz.  what  is  to  be  the  consequence  of  this  improper 
construction  ?  are  the  proceedings  merely  erroneous^ 
or  are  they  void?  are  they  good  until  reversed,  or 
a  nullity  ab  initio  P  If  merely  erroneous  and  good 
until  reversed,  the  judgment  of  the  circuit  court 
must  be  affirmed.  But  if  the  proceedings  are  void 
ab  initio^  there  has  been  no  judgment,  and,  conse- 
quently, no  forfeiture. 

This  point  must  be  determinpd  by  the  known 
principles  of  the  common  law.  I  hese  were  ingraft- 
ed into  the  constitution  of  New- Jersey,  and  have 
never  been  impaired  by  the  legislature,  so  far  as 
they  apply  to  the  ordinary  administration  of  justice. 

The  tribunal  erected  to  execute  these  laws  was 
an  inferior  tribunal,  proceeding,  by  force  of  particular 
statutes,  out  of  the  course  of  the  common  law ;  it  was 
a  jurisdiction  limited  by  the  statute,  both  as  to  the 
nature  of  the  offence,  and  the  description  of  persons 
over  whom  it  should  have  cognisance.  Every  thing 
ought  to  have  been  slated  in  the  proceedings  which 
was  necessary  to  give  the  court  jurisdiction,  and  to 
justify  the  judgment  of  forfeiture.  If  the  jurisdic- 
tion does  not  appear  upon  the  face  of  the  proceed- 
ings, the  presumption  of  law  is,  that  the  court  had 
not  jurisdiction,  and  so  the  cause  coram  no?i  judice. 
In  which  case  no  valid  judgment  could  be  rendered. 

The  proceedings  were  instituted  before  a  justice 
of  peace  upon  the  information  of  certain  commis- 
sioners. The  justice  issued  his  warrant  to  aeon- 
stable  to  summon  a  jury,  v/ho  take  the  inquest  and 
return  it  to  the  justice,  who  returns  it  to  the  inferior 
court  of  common  pleas,  all  of  whom  are  to  proceed 
according  to  certain  forms  prescribed  by  the  statute. 
The  inferior  court  of  common  pleas  has  no  criminal 
jurisdiction  but  what  is  given  by  these  verv  statutes 
relative  to  treason.       And  if  the  proceedings  in  this 


Ke- 
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Kem^e's     case  do  not  show  it  to  be   a  case  within  those  sta- 
Lessee       tutes,  the    presumption  of   law  is  that  the  case  was 
Kennedy,    not  within  the  cognisance  of  the  court. 

But  the  law  itself  is  founded  in  manifest  injustice. 
It  is  clearly  ex  post  facto.  It  makes  that  act  a 
crime  which  was  innocent  when  committed ;  not 
only  innocent  when  committed,  but  at  that  time 
there  was  neither  constitution  nor  government  to 
sin  against. 

There  is  no  presumption  in  favour  of  the  juris- 
diction of  a  court  of  limited  jurisdiction.  2  Wils. 
582,  383.    6  31od.  224.     9  Mod.  95. 

This  is  a  case  of  conviction  under  a  penal  statute  ; 
and  there  is,  in  point  of  principle,  no  difference  be- 
tween this  and  a  conviction  before  a  single  magis- 
trate. The  cases  on  this  subject  fully  apply.  4 
Burr.  2279.  Rex  v.  Cor  den.  1  Burr.  148.  153. 
Rex  v.  Jarvis.  6  Term  Rep.  583.  4  Burr.  2244. 
Coivp.  26.  29.  2  Wils.  382.  2  Inst.  231.  12  Mod. 
355.     1  Lev.  IGO. 

The  11th  section  of  the  act  of  December  11, 
1778,  will  be  relied  on  as  barring  the  plaintiff's 
claim  to  the  land,  and  compelling  her  to  resort  to  the 
treasury  for  indemnification. 

But  that  section  both  in  words  and  spirit  is  ap- 
plicable only  to  proceedings  and  judgments  having 
legal  entity  and  existence,  not  to  proceedings  void 
for  want  of  jurisdiction.  It  speaks  of  proceedings 
by  virtue  of  which  a?2y  such  sale  shall  be  made.  The 
sale  referred  to  is  a  sale  in  pursuance  of,  and  war- 
ranted by,  the  acts. 

The  words  "  shall  hereafter  he  reversed  or  made 
void^^''  reler  to  some  measure  afterwards  to  be  re- 
sorted to,  to  accomplish  the  reversal  of  existing- 
judgments  or  proceedings,  for  error,  or  irregularity. 
The  term  "  erroneous"  being  the  appropriate  word 
to    describe    errors   apparent  on  the    record,   and 
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'•'■void"   to    describe   irregularities.     The   case    of     Kempe's 
Parsons  v.  Loijd,   3  JFiis.  344.  shows  that  irregular       I-essfe 
proceedings  are  called  void  proceedings.     The  legis-    Kennedy. 
lature  meant   to  encourage  sales    by  protecting  the  v-*iv^-*ta> 
purchaser  in  all  cases  where  the  offender  was  a  pro- 
per object  of  the  laws.     It  was  foreseen  that  writs 
of  error  or   certiorari    might  be   brought  to  reverse 
those  judgments;  and   that    applications  might    be 
made  to  the  courts   of  common  pleas  to  vacate  the 
proceedings  for  irregularities  committed  by  the  jus- 
tice, or  constable,   or  jury,  or   the  court  itself.     It 
interposed  this  section,  but   it  never  meant    to    give 
sanction  to  a  proceeding  entirely  cora7n  nonjudice. 

Lezvis,  contra. 

The  bill  of  exceptions  prays  the  opinion  of  the 
court  upon  the  whole  case.  Upon  such  a  prayer 
the  facts  ought  to  be  as  fully  stated  as  in  a  special 
verdict.  It  presents  no  question  of  law.  It  does 
not  appear  that  Grace  Kempe  ever  was  seised  in 
fee.  But  if  she  was,  the  estate  was  devested  out 
of  her,  and  vested  in  the  state  of  New-Jersey. 

The  proceedings  were  all  perfectly  regular,  and 
correspondent  with  the  law. 

But  even  if  they  were  not,  the  11th  section  of 
the  law  prevents  such  error  from  affecting  the  title 
of  a  bona  fide  purchaser.  It  declares  "  That  if  any 
process  or  proceedings,  by  virtue  of  which  any  such 
sale  may  be  made  as  aforesaid,  shall  hereafter  be 
reversed,  or  7}iade  void,  for  error,  or  any  other  cause 
■whatsoever,  such  reversal  shall  not  affect,  or  injure, 
or  be  in  iorce,  or  in  any  wise  operate  against  any 
bona  fide  purchaser  under  this  act,  but  agamst  the 
state  only;  and  in  every  such  case  the  plaintiff  in 
error,  or  person  injured  by  the  sale  of  any  estate, 
shall  apply  to  the  legislature  to  be  indemnified  out 
of  the  public  treasury,  to  the  amount  of  the  purchase- 
money  received  for  such  estate." 

The  title  under  the  sale  is  good  even  if  the  per« 
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Kempe's      sq,^  whose  lands  were  so  condemned  and    sold  were 
V  dead  at  the  time  of  the  judgment.     Even  an   inno- 

cent third  person,  whose  lands  may  have  been  con- 
demned and  sold,  can  never  disturb  the  title  of  the 
purchaser ;  his  only  remedy  is  against  the  state  by- 
petition  to  the  legislature. 

If  the  judgment  be  erroneous,  still  it  is  valid 
until  it  is  reversed;  and  if  reversed,  the  only  reme- 
dy is  against  the  state. 

It  is  objected,  that  the  law  is  ex  post  facto ^  and 
contrary  to  natural  justice.  Admit  it  to  be  so,  yet 
there  was  nothing  to  prevent  New-Jersey  from  pass- 
ing such  a  law.  She  was  sovereign  and  inde- 
pendent, and  had  the  power  to  make  what  laws  she 
pleased.  There  was  nothing  in  her  constitution  to' 
prevent  it. 

A  wife  may*  commit  treason  in  company  with 
her  husband.  The  only  exception  in  cases  of  treason 
is,  chat  the  wife  is  not  guilty  of  treason  in  receiving 
her  husband  knowing  him  to  be  a  traitor. 

It  is  objected  that  a  wife  living  with  her  husband 
cannot  be  an  inhabitant ;  but  there  is  nothing  incon- 
sistent in  the  idea.  The  husband  and  wife  are 
both  inhabitants;  and  it  is  evident  that  the  legis- 
lature meant  to  in.Jude  them,  because  they  speak 
of  "•  his  or  her  estate."  And  the  word  "  Aer" 
comprehends  ytv/ze-*  covert  as  well  ^s  femes  sole. 

The  inquisition  does  not  state  it  to  be  a  joint 
offence.  If  she  would  avail  herself  of  the  objec- 
tions, she  ought  to  have  appeared  and  traversed  the 
inquisition. 

Martin's  case,  in  Massachusetts,  was  a  mere 
question  of  escheat.  It  was  a  civil  case,  and  it 
was  clear  that  no  woman  was  comprehended  with- 
in the  terms  of  the  law.  The  question  altogether 
depended  upon  the  words  and  intention  of  the  sta- 
tute   of    fvlassachusetts,    and  not  at   all   upon   the 
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question   whether  a  woman  could    commit  treason     Kempe's 
in  company  with  her  husband.  v.     ' 

Kennedy. 
The  court  of  common  pleas  of  New-Jersey  is  ""^  •'^^ 
not  limited  as  to  subject  matter  in  common  pleas. 
It  is  a  court  of  record,  and  a  writ  of  error  lies  to 
its  judgment.  The  cases  respecting  limited  juris- 
dictions do  not  apply.  It  is  true,  that  it  has  not  a 
general  criminal  jurisdiction  ;  but  in  these  cases  of 
confiscation  it  had  an  unlimited  and  exclusive  juris- 
diction. The  legislature  of  New-Jersey  had  a 
right  to  alter  the  Liw  which  required  that  the  juris- 
diction should  appear  upon  the  face  of  the  inquisi- 
tion. 

If  the  inquisition  be  upon  a  matter  within  their 
jurisdiction,  it  is  unimportant  whether  the  defence 
be  defectively  set  forth. 

The  defect  in  setting  forth  the  oiFence  does  not 
affect  the  jurisdiction  of  the  court. 

If  the  word  "  voluntarily''''  ought  to  have  been 
inserted  in  the  inquisition,  it  is  only  error  of  judg- 
ment in  the  court,  but  it  does  not  deprive  the  court 
of  its  jurisdiction. 

Stockton^  in  reply. 

There  is  no  well  founded  objection  to  the  bill 
of  exceptions;  the  form  of  which  is  warranted,  as 
well  by  the  books  as  by  the  practice  of  New- Jersey. 
It  contains  the  evidence  on  both  sides,  and  the 
point  of  the  charge  of  the  court  to  the  jury,  which 
in  such  a  case,  is  all  that  is  necessary  to  bring  the 
whole  case  fairly  before  this  court. 

The  neglect  of  Mrs.  Kempe  to  traverse  the  in- 
quisition cannot  injure  her,  if  the  court  had  no 
jurisdiction.  A  person  not  an  object  of  that  law 
was  under  no  obligation  to  take  notice  of  the  pro- 
ceeding. 
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Kem^e's  The    estates   of  third   persons,   whose   lands   by 

^y*^*^        mistake    were    sold,    were   not   forfeited,  nor   their 

Kennedy,    rights  aifected.      All  the  sections  of  the  act,  which 

create  forfeitures,   relate  only   to  the  estate  of  the 

offender. 

The  11th  section  of  the  act  applies  only  to  cases 
in  nhich  the  court  having  jurisdiction,  has  proceed- 
ed wrongfully,  whereby  their  proceedings  might 
be  reversed  for  error,  or  declared  void  for  irregu- 
larity; not  to  cases  where  the  court,  under  colour  of 
the  law,  pi'oceeded  against  persons  not  within  it. 

Fehruarij  20. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  as  follows  : 

In  this  case  tv\^o  points  are  made  by  the  plaintiff 
in  error. 

1.  That  the  judgment  rendered  by  the  court  of 
common  pleas,  which  is  supposed  to  bar  the  plain- 
tiff's title,  is  clearly  erroneous. 

2.  That  it  is  an  absolute  nullity,  and  Is  to  be  en- 
tirely disregarded  in  this  suit. 

However  clear  the  opinion  of  the  court  may  be, 
on  the  first  point,  in  favour  of  the  plaintiff,  it  will 
avail  her  nothing  unless  she  succeeds  upon  the  se- 
cond. Without  repeating,  therefore,  those  argu- 
ments which  have  been  so  well  urged  at  the  bar,  to 
show  that  the  inquisition  in  this  case  did  not  war- 
rant the  judgment  which  was  rendered  on  it,  the 
court  will  proceed  to  inquire  whether  that  judg- 
ment, while  unreversed,  does  not  bar  the  plaintiff's 
title. 

The  law  respecting  the  proceedings  of  inferior 
courts,  according  to  the  sense  of  that  term  as  em- 
ployed in  the  English  books,  has  been  correctly  laid 
down.     The   only   question    is,    was   the    court,  in- 
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which  this  judgment   was    rendered,  "  an  inferior     Kempe's 
court,"  in  that  sense  of  the  term  ?  essee 

KCMNEDY. 

All  courts  from  which  an  appeal  lies  are  inferior    -^'V"'"**- 
courts  in  relation  to  the  appellate  court  before  which  * 

their  judgment  may  be  carried;  but  they  are  not  there- 
fore inferior  courts  in  the  technical  sense  of  those 
words.  They  apply  to  courts  of  a  special  and  limited 
jurisdiction,  which  are  erected  on  such  principles 
that  their  judgments,  taken  alone,  are  entirely  disre- 
garded, and  the  proceedings  must  show  their  juris- 
diction. The  courts  of  the  United  States  are  all  of 
limited  jurisdiction,  and  their  proceedings  are  er- 
roneous, if  the  jurisdiction  be  not  shown  upon  them. 
Judgments  rendered  in  such  cases  may  certainly  be 
reversed,  but  this  court  is  not  prepared  to  say  that 
they  ai-e  absolute  nullities,  which  may  be  totally 
disregarded. 

In  considering  this  question,  therefore,  the  con- 
stitution and  powers  of  the  court,  in  which  this 
judgment  was  rendered,  must  be  inspected. 

It  is  understood  to  be  a  court  of  record  possess- 
ing, in  civil  cases,  a  general  jurisdiction  to  any 
amount,  with  the  exception  of  suits  for  real  pro- 
perty. 

In  treason,  its  jurisdiction  is  over  all  who  can 
commit  the  offence. 

The  act  of  the  4th  of  October,  1776,  defines  the 
crime,  and  that  of  the  20th  of  September,  1777,  pre- 
scribes the  punishment.  The  act  of  the  18th  of 
April,  1778,  describes  the  mode  of  trial,  and  the 
tribunal  by  which  final  judgment  shall  be  rendered. 
That  tribunal  is  the  inferior  court  of  common  picas 
in  each  county.  Every  case  of  treason,  which  could 
arise  under  the  former  statutes,  is  to  be  finally  de- 
cided in  this  court.  With  respect  to  treason,  then, 
it  is  a  court  of  general  jurisdiction,  so  far  as  respects 
the  property  of  the  accused. 

Vol.  V.  A  a 
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Kempe's  The  act  of  the  llth  December,  1778,  extends  the 

^"^^  crime  of  treason  to  acts  not  previously  comprehend- 
ed within  the  law,  but  makes  no  alteration  in  the 
tribunal  before  which  this  offence  is  to  be  tried,  and 
by  which  final  judgment  is  to  be  rendered. 

This  act  cannot,  it  is  conceived,  be  fairly  con- 
strued to  convert  the  court  of  common  pleas  into  a 
court  of  limited  jurisdiction,  in  cases  of  treason. 
It  remains  the  only  court  capable  of  trying  the  of- 
fences described  by  the  laws  which  have  been  men- 
tioned, and  it  has  jurisdiction  over  all  offences  com- 
mitted under  them. 

In  the  particular  case  of  Grace  Kempe,  the  inquest 
is  found  in  the  form  prescribed  by  law,  and  by  per- 
sons authorized  to  find  it.  The  court  was  consti- 
tuted according  to  law;  and,  if  an  offence,  punishable 
by  the  law,  had  been  in  fact  committed,  the  accused 
was  amenable  to  its  jurisdiction,  so  far  as  respected 
her  property  in  the  state  of  New- Jersey.  The 
question  whether  this  offence  was  or  was  not  com- 
mitted, that  is,  whether  the  inquest  which  is  sub- 
stituted for  a  verdict  on  an  indictment,  did  or  did 
not  show  that  the  offence  had  been  committed,  was 
a  question  which  the  court  was  competent  to  decide. 
The  judgment  it  gave  was  erroneous,  but  it  is  a 
judgment,  ^nd,  until  reversed,  cannot  be  disregard- 
V'd.     • 

This  case  differs  from  the  case  from  third  Insti- 
tute in  this.  In  that  case  the  court  was  composed 
of  special  commissioners  authorized  to  proceed,  not 
in  all  cases  of  treason,  but  in  those  cases  only  in 
v/hich  an  indictment  had  been  taken  before  fifteen 
commissioners.  Their  error  was  not  in  rendering 
judgment  against  a  person  who  was  not  proved  by 
the  indictment  to  have  committed  the  crime,  but 
who,  if  guilty,  they  had  no  power  to  try.  The 
proceedings  there  were  clearly  corain  non  jtidice. 

It  is  unnecessary  to  notice  the  eleventh  section  of 
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the  act,  since,  without  resorting  to  it,  this  court  is  Kempe's 
of  opinion  that  there  is  no  error  in  the  judgment  of  ^^^^^ 
the  circuit  court.      It  is  ajffirmed^  xv'ith  costs.  Kennedy- 


THE  MARINE  INSURANCE  COMPANY  OF 
ALEXANDRIA  v.  JAMES  YOUNG. 


ERROR  to  the  circuit  court  of  the  district  of  The  court 
Columbia,  sitting  at  Alexandria,  in  an  action  of  i^i^J''''^,""^^;;] 
covenant,  brought  by  the  defendant  in  error  upon  a  nion  to  the  ja- 
policy  of  insurance  under  the  corporate  seal  of  the  "'^  "?  ^^  ^^^ 
plamtifts  m  error.  construction, 

of    a    written 
rr>,  ...  .        ,  ,     ,  deposition  read 

1  he  pomt  in  issue,  in  the  court  below,  was,  whe-  in  evidence  ia 
ther  the    insured,  on  the  11th  of  December,  1800,  ^he  cause 
when  he  wrote  his  order  for  insurance,  had  notice  jrround  of  r"*^ 
of  a  storm  which  happened  at  Jamaica,  on  the  2d  versai  that  the 
of  November,  1800.  E'f  Vet 

trial        which 

Part  of   the    evidence    offered   to  the   iury  was ''*'' ^^^"  T" 

_^,       J  .   .  r    rA       •  1  ir  •  J       -'    .  ved  for  On  the 

the  deposition  ot   David  Young,  a  witness  examined  ground      that 
©n   behalf    of    the   plaintiffs    in   error.     Upon    his  ^^^      ^^'"'^'''t 

,  ,  1    /-       1  •  was     contrary 

cross-examination  by  the  defendant  m  error,  at  to  the  evi^ 
the  time  of  the  taking  of  the  deposition,  he  was  tle'ice. 
asked  this  question,  viz.  "  On  what  day  in  De- 
cember did  you  iniorin  the  plaintiff  that  there  had 
been  a  gale  of  wind  in  Jamaica  ?"  To  which  it  was 
stated  in  the  deposition  that  he  answered,  "  that 
on  the  loth  of  December,  1800,  he  had  informed 
the  plaintiff  fbelow)  that  there  had  been  a  strong 
northern  in  Jamaica  ;  the  circumstance  which  in- 
duced him  to  mention  this,  was  in  consequence  of 
a  very  heavy  gale  having  happened  the  day  before, 
and  the  brig  Mary,  being  then  in  Hampton  Roads, 
which  produced  this  remark,  that  he  had  a  blowing- 
voyage  out,  being  compelled  to  throw  over  his 
guns,  and  that  the  aforesaid  northern  had  happen- 
ed when  he  was  in  St.  Anne's." 

After  the  jury  had  retired  to  consider  of  their 
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"Mar.  In.  Co.  verdict,  they  stnt  a  written  paper  to  the  judges,  re* 
YoJnc         questing  to  be  instructed  by   the  court,  v  bcthcr  the 

t^^—  — ,_  above  answer  of  David  Young  would  admit  of  any 
other  reasonable  or  legal  construction,  than  that  the 
13th  of  December,  1800,  was  they?/*?  information 
given  by  him  to  the  plaintiff  below  of  the  storm 
of  the  2d  of  November. 

But  the  court  refused  to  give  any  opinion  to  the 
jury  upon  the  construction  of  the  answer  of  David 
Young,  unless  with  the  assent  of  both  parties ; 
and  the  counsel  for  the  plaintiffs  in  error  re i used 
to  assent,  and  took  a  bill  of  exceptions  to  the  re- 
fusal of  the  court  to  instruct  the  jury,  without 
the  consent  of  both  parties. 

The  jury  found  a  verdict  for  the  defendant  in 
error  ;  and  before  judgment,  the  plaintiffs  in  error 
moved  the  court  for  a  new  trial,  upon  the  ground 
that  the  verdict  was  contrary  to  evidence. 

The  court  having  refused  to  grant  a  new  trial, 
the  counsel  for  the  plaintifls  in  error  tendered  a 
bill  of  exceptions,  containing  what  they  supposed 
to  be  a  correct  statement  of  all  the  evidence  offered 
on  the  trial,  consisting  of  depositions,  and  other  pa- 
pers, together  with  viva  voce  testimony,  the  sub- 
stance of  which  they  stated  they  had  taken  from 
their  notes.  But  the  court  refused  to  seal  the  bill 
of  exceptions,  unless  the  counsel  for  the  plaintiff 
below  would  agree  to  a  statement  of  the  evidence, 
the  court  not  being  satisfied  that  the  bill  of  excep- 
tions stated  all  the  evidence  offered  at  the  trial. 
To  this  refusal  of  the  court  to  seal  the  bill  of  ex- 
ceptions, the  counsel  for  the  plaintifls  in  error  ten- 
dered another  bill  of  exceptions,  which  the  judges 
sealed. 

C  Lee  and  E.  J.  Lee,  for  the  plaintiffs  in  error, 
contended, 

1.  That  the  court  was  bound  to  give  an  opinion 
to  the  jury,  upon  the  meaning  of  the  witness's 
answer,    and    ought   to    have    instructed   the   jury 
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that   the   answer  did   not   necessarily    import    that  Mar.  In.  Co. 
the  13th  ot  December,  1800,  was  thejirst  ti?ne  that  '^'■ 

the    witness    mentioned  to  the   defendant   in  error  v_,-    '-x^-' 
the  storm  of  the  2d  of  iSiovember;   and  that  if  he 
had    given    him   the    information   before   that    day, 
his  answer  was   so   vague    that  he    could  not  have 
been  convicted  of  perjury. 

2.  That  the  court  below  ought  to  have  signed 
the  bill  of  exceptions  to  their  refusal  to  grant  a 
new  trial. 

3.  That  the  court  ought  to  have  granted  a  new 
trial,  because  the  verdict  was  contrary  to  evidence ; 
and, 

4.  That  this  court,  if  they  believe  the  evidence 
is  substantially  slated  in  the  rejected  bill  of  excep- 
tions, ought  to  order  a  new  trial. 

To  support  these  points,  they  cited  Co.  Litt.  226.  b. 
295.  b.  1  5.  b.  Bar^.  note.  1  Wash.  389.  2  Wash. 
275.  9  Co.  12.  b.  13.  a.  3  Cranch,  298.  3  N.  T. 
Term  Rep.  49.  2  N,  Y.  Term  Rep.  330.  Bac.  Abr. 
269.  Ben.  ^  Munf.  Rep.  386.  1  Wash.  79.  1 
Cranch,  110.  2  Crunch^  126.  Laxvs  U.  S.  vol.  1. 
p.  60.  §  17.      3  Bi.  Com.  375. 

Swann^  contra. 

A  deposition  is  merely  parol  testimony,  and  the 
jury  is  the  proper  tribunal  to  judge  of  the  meaning 
of  a  witness. 

If  the  witness  was  not  sufficiently  explicit,  the 
counsel  for  the  plaintiffs  in  error,  who  were  present 
at  the  examination,  ought  to  have  made  the  witness 
explain  himself  more  fully.  2  Term  Rep.  760. 
Lloyd  V.  idaund. 

The  refusal  to  grant  a  new  trial,  upon  the  ground  . 
that  the  verdict  was  against  evidence,  is  not  err9r. 

A  motion  for  a  new  trial  on  that  ground  is  in  the 
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Mar.  In.  Co.  nature  of  a  writ  of  error  coram  vobis  for  error  iti 
,-  ""•..       fact. 


C.  Lee  and  E.  J.  Lct\  in  reply. 

In  the  case  of  Lloyd  v.  Maundy  the  court  was 
not  called  upon  to  say  what  was  the  construction  of 
the  letter. 

This  court  is  a  substitute  for  the  court  of  appeals 
of  Virginia,  as  to  the  cases  from  Alexandria,  and 
ought  to  decide  as  that  court  would  decide  in  Vir- 
ginia. By  the  practice  of  that  state,  it  is  error  to 
refuse  a  new  trial,  if  a  new  trial  ought  to  have 
been  granted.  The  refusal  is  a  part  of  the  pro- 
ceedings, and    appears  upon  the  record. 

in  the  case  of  Clarke  v.  Riissel^  3  Dal.  415.  the 
court  undertook  to  construe  and  expound  a  letter. 

Livingston,  J.  Can  this  court  reverse  for 
error  in  fact  ?  Suppose  we  should  be  of  opinion 
that  the  court  below  ought  to  have  granted  a  new 
trial,  is  it  not  an  error  in  fact  ? 

I  have  another  doubt.  Whether  it  be  the  ground 
of  a  writ  of  error,  if  a  judge  gives  or  refuses  to 
give  an  opinion  on  matter  of  fact. 

A  written  contract,  a  bond,  note,  &c.  whatever  is 
the  act  of  the  party,  is  a  subject  for  the  construction 
of  the  court ;  but  this  is  not  the  act  of  the  party, 
but  a  mere  deposition. 

It  the  court  can  give  the  construction  of  deposi- 
tions, they  may  as  well  try  the  whole  cause  when 
all  the?  evidence  consists  of  depositions. 

February  28. 

Gushing,  J,  delivered  the  opinion  of  the  court 
as  folio v/s : 

This  court  is  of  opinion  that  the    inferior  court 


V. 

Young. 
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was  not  bound  to  give  a  construction  of  the  an-  Mar.  Ik.  Co. 
swer  of  Captain  David  Young  to  the  second  inter- 
rogatory of  the  plaintiff  below,  as  requested  by  the 
jury ;  and  that  it  would  be  improper  in  this  court 
to  determine  whether  the  inferior  court  ought  or 
ought  not  to  have  granted  the  motion  of  the  defend- 
ants below  for  a  new  trial,  upon  the  gi-ound  that 
the  verdict  was  contrary  to  evidence. 

The  judgment  below  is  to  be  affirmed  with  costs. 


BODLEY  AND  OTHERS  v.  TAYLOR. 


ERROR  to  the  district  court  of  the  United  In  Kentucky, 
States,  for  the  district  of  Kentucky,  in  a  suit  in  chan-  ''  '*  *  .§•'""!' 

'  •'  gnmnd  of  eqm- 

Cery.  table    jurisdic- 

tion,   that   the 

Thomas  Bodley,  James  Hughes,  Robert  Poague  obtailied\  pri- 
and  Robert  Campbell,  citizens  of  Kentucky,  brought  "'"  patent  for 
their  bill  in  chancery  against  John  Taylor,  a  citizen  J, "e*^  compS 
of  Virginia,  in  the  state  court  for  the  district  of  ant  had  tiie 
Washington,  from  whence  it  was  afterwards,  by  ufjer  the^Fta- 
consent,  removed  into  the  federal  court  for  the  dis-  tute  respecting 
trict  of  Kentucky. 


The  bill  states  that  on  the  ITth  of  October,  178^ 


Avith    the 
tied  principles 
of  a    court   of 


lands  ;      and 
in      exercising 
that     jurisdic- 
tion the   courf. 

Henry  Crutcher  and  John    Tibbs  made   the  follow-  in    conformity 

ing  entry  with  the   county   surveyor,  viz.  "  Henry 

Crutcher  and  John   f'ibbs  enter*   ten  thousand  acres 

of  land  on  a  treasury  warrant  No.  18,747.  as  tenants  chancery 

in    common;  beginning  at  a  large    black    ash    and  ii',"^'Ken'tuI:k"^ 

small  buckeye  marked  thus  (I.  1\)  on  the  side  of  a  must  have  that 

buffalo-road   leading    from   the    lower   blue  licks  a  J-^^.^^^on^bie  cei- 

,  '->  .  tainty      which 

north-east  course,  and  about  seven  miles  north-east  would  enable 
by  east  from  the  said  blue  licks,   a  corner  of  an  en-  ?    subsequent 

lOCfltor        i)v 

try  of  twenty  thousand  acres  made  in  the  name  the  exercise 
of  John  Tibbs,  John  Clarke,  John  Sharpe,  David  °f''*'"u';,*l^^|;*''' 
Blanchard  and  Alexander  MXlain,  running  thence  "nd  dUif^ce, 
with  the  said    Tibbs  &  Co.'s  line  due  east  sixteen  t"  'ocate    his 

own    lands  on 


pre-cliii'/-  thousand  acres  of  land  upon  a  treasury  warrant  ad- 
:o  a  tract  joining  John  Walden,  on  the  north  side  of  Johnson's 


192  SUPREME  COURT  U.  S. 

UoDLEY  hundred  polos,  thence  south  one  thousand  poles, 
TvYLOR.  thence  west  sixteen  hundred  poles,  thence  north  one 
\^i^.-^^  thousand  poles  to  the  beginning  for  quantity."  That 
the  arijacciit  {[^q  same  having  been  surveyed,  Crutcher  assigned 
irtliu^entiy  be  his  half  to  Robert  Rutherford,  to  whom  and  Wil- 
placed  oil  a  loughby  Tibbs,  (the  heir  of  John  Tibbs,)  a  patent 
S'  "distance  ^vas  afterwards  granted.  Tibbs  sold  his  right  to 
from  a  given  Peyton,  who  sold  a  moiety  thereof  to  Magill.  Ku- 
point  by  which  jj^     f    J    p^^Qj^    and    Magill,  sold    and    conveyed 

tlie    road   pas-  ,     ,       ,•  1.1  •  1  ■  1  1    • 

£63,   the    dis-  the  whole  lor  a  valuable  consideration  to  the  plam- 
tance  is  to  be  jjfjfg    ]^y  jged  dated  February  15,  1799. 
computed     by  '     ^  -^ 

the    meanders 

of  the  road  That  the  defendant  Taylor  having,  on  the  22d  of 
straighUine.  ''  May,  1780,  made  the  following  entry  with  the 
If  the  tntiy  be  county  surveyor,    viz.  ""  John  Taylor  enters  three 

of  a  settlement  "         - 

and 

tion  to 

ot   laud   ivmg  "^^^i,   ^^  licking,  on    the    east   and   south-east  sides, 

ontheeastside  .  °\      ,  -j  1  ,  1      r 

of  H  road,  the  runnmg  up  and  down  said  creek,  and  north  tor 
400  acres  ai    quantity,  to  include  an  improvement  made  by  Jacob 

lowed  for   the    *  -"  „.  o    .1       »    7  j  A 

seaicment  Drennon  and  oimon  iJutler,  nas  caused  the  same 
right  must  be  fQ  fj^  surveyed  expressly  contrary  to  location^  and  so 
ti'rViv^'on  th"e  ^s  to  interfere  with  your  orator's  claim  aforesaid; 
east  side  of  the  and  having  obtained  a  patent  older  than  that  obtained 
the'form*of'a  ^V  ^^^^  ^^^''^'  Kutherford  and  Tibbs ^  notv.'ithstanding 
square-  he  knows  his  claim  is  surveyed  contrary  to  location, 

The  call  for       j  although  requested,  he  refuses  to  convey  to  the 

the   settlement  t>  ^  r     .       1  -,1  1         '1         1 

ric'ht  is  si'ffi-  plaintilis.  Ine  pra3-er  01  tne  bill  was,  that  the  de- 
cientiy  ceriam,  fei^(]ant  should  convey  to  the  plaintiffs  so  much  of 

but  uie  call  tor     ,       ,        1   •       1      1     1  •         1         1    r        i         ? 

thcpre'einpiion  the  land  included  in  the  defendant  s  patent  as  inter- 
right    is    too  fered  with  the  plaintiffs'  patent ;  and  for  general  re- 
vague  andmust  i-   r 
be  rejected.         ^^'^^' 
A  defendant  in 

*^bi' mil  a"' pa^  '^^^  defendant  by  his  answer  denied  the  jurisdic- 
tent  for  land  tion  of  the  court,  as  a  court  of  equity,  because  the 
notiueUidedm  plaintiffs  Stated  iu  their  bill  no  equitable  ground   of 

his  entry,  hut  ^  .  1  ,  °.      .  „  ,     . 

covered  by  the  rcliet.  He  avers  his  Ignorance  ot  the  plaintiffs  ti- 
toDiplainants'  ^j^.^  a^cl  that  he  did  not  know  until  within  a  few  days 
.wl.f.'-tUoc.o.i-  then  past,  the   mode  in  which  his  own  location   or 


tieci 


vey  it  to  the  survey  v/as  made.     That  he  had  employed  one  Ani- 
rthe'Tom-  ^'■ose    Walden  to  cause   them   to  be  located.     He 

piainai 

^^'^    i^'f,  Zt  that  he  was    a  bona   fide  purchaser  for  a   full   and 
vey  to  the  de- 


its   will  denies  all    fraud  in   making  his  surve)'.     Hi 
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valuable  consideration,  prior  to  the  title  claimed  by     Bodi.ev 
the  plaintiffs       Thit  no    caveat  was   entered  against     Taylou 
his  survey.     That  he  regularly  obtained  his  patent.    _^  ^^ 
That  a  considerable  part  of  his  land  has  been  cleared  fonthint  tlie 
and  settled.     That  20  years  have  elapsed  since  the  '""*'       ^^!lich 
entry.    That  the  land-marks  and  geographical  objects  L'i'ifeiU  pnte'nt 
which  were  at  that  time  visible,  have  been  changed,  *""!•>  "hich  was 
altered  or  destroyed  by  time.  .  dSSsen': 

try,  hut  whicli, 

He  contends  that  if  he  has  surveyed  and  obtained  '^^'  .'^"s';''»'^''>  '"^ 

,-         ,        ,  ,  .,,.-',.  .  omitted  to  sur- 

a  grant  tor  lands  not  described  m  his  entry,  and  vcy. 
which  he  had  no  right  to  survey,  he  ought  not  to  be 
compelled  to  convey  them  to  the  plaintiffs,  unless 
they  vvill  convey  to  him  what  he  had  a  right  to  sur- 
vey, and  which  they  have  surveyed,  and  for  which 
they  have  obtained  a  patent.  That  the  plaintiffs'  en- 
tries cover  almost  all  the  lands  which  the  defendant 
could  have  surveyed  under  his  entry.  That  by  the 
plaintiffs'  delay  the  defendant  has  lost  the  power  to 
locate  his  warrants  elsewhere,  if  they  are  improperly 
located,  which  he  denies. 

He  states  that  his  entry  was  dependent  on  Joha 
Walden's,  which  depended  upon  Ambrose  Walden's, 
which  depended  upon  Jacob  Johnson's.  That  Jacob 
Johnson's  was  first  surveyed  by  the  surveyor  who 
surveyed  the  entries  of  the  Waldens,  and  of  the  de- 
fendant. That  although  Jacob  Johnson's  survey 
was  afterwards  suppressed,  yet  that  did  not  alter  the 
actual  location  of  the  two  Waldens  and  of  the  de- 
fendant. That  his  survey  is  correctly  made  accord- 
ing to  the  laws  of  Virginia  when  it  was  made,  and 
while  Kentucky  was  part  of  Virginia,  and  that  by 
the  same  laws,  and  the  compact  between  Virginia 
and  Kentucky,  at  the  time  of  separation,  his  prior 
patent,  founded  upon  a  prior  equity,  and  obtained 
without  fraud,  cannot  be  vacated. 

A  survey  and  connected  plat  was  made  under  an 
order  of  the  court,  and  according  to  the  directions  of 
^ach  party. 

A  jury  came,  according  to  the  custom   of  Ken- 
Vol.  V.  Bb 
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BoDLEY  tucky  in  chancery  suits,  and  being  sworn  to  inquire 
Taylor,  of  such  facts  as  should  be  submitted  to  them,  lound 
,^»«^^.-ai^  the  following  facts,  viz.  That  the  place  designated 
on  the  connected  plat  by  the  letter  A.  is  the  place 
calltd  for  as  the  Ixginning  corner  of  John  Tibbs  & 
Co.'s  entry  of  20,000  acres,  dated  Julv  31,  1783, 
on  the  buffalo- road  leading  from  the  lower  blue 
liiks  to  Limestone^  which  corner  is  also  the  begin- 
ning of  an  entry  of  10,000  acres  made  the  17th  of 
October,  1  783,  in  the  names  of  Henry  Crutcher  and 
John  Tibbs,  under  which  the  complainants  claim; 
copies  of  which  entries  are  annexed  to  their  verdict. 

The  following  facts  were  agreed  by  the  parties, 
viz. 

2.  That  the  entry  of  20,000  acres  in  the  name  of 
John  Tibbs  and  others,  and  a  survey  made  thereon, 
for  16.000  acres  on  the  8th  of  June,  1796,  were  as- 
signed to  the  complainant  Bodley,  who  obtained  a 
patent  therefor  in  his  own  name  dated  21st  of  April, 
1798,  and  afterwards  conveyed  one  undivided 
moiety  thereof  to  the  complainant  Hughes,  by  deed 
duly  recorded. 

3.  That  the  entry  of  10,000  acres  was  made  on 
the  17th  of  October,  1783,  in  the  name  of  Henry 
Crutcher  and  John  Tibbs,  surveyed  14th  March, 
1784,  registered  31st  December,  1784,  and  patented 
in  the  names  of  Robert  Rutherford,  assignee  of 
Henry  Crutcher,  and  Willoughby  Tibbs,  heir  at  law 
of  John  Tibbs,  deceased,  26th  August,  1790,  was 
purchased  by  Bodley  26th  Stptember,  1798,  and 
conveyed  to  all  the  complainants  jointly  by  deed 
duly  recorded,  dated  the  15th  of  February,  1799. 
1  h<tt  the  defendant's  survey  of  3,000  acres  was  made 
on  the  1st  of  September,  17  85,  registered  the  1st 
of  November,  1785,  and  a  patent  obtained  therefor 
dated  21st  of  November,  1786. 

4.  That  the  grants  issued  by  the  register  of  the 
Virginia  land-office  do  not  bear  regular  dates  agree- 

.    ably  to  the  times  the  surveys  were  returned,  but  io 
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manv  instances  the  elder  patent  has  issued  on  sur-     Bodi.ey 


vevs  returned   several  months   after  surveys  on  in- 
terfering claims  were  registered. 

5.  That  the  surveys  of  Jacob  Johnson's  settlement 
and  pre-emption,  as  stated  to  have  been  surveyed  in 
the  defendant's  first  fact^  (hereafter  stated,)  were 
made  by  the  direction  of  Simon  Kenton,  his  agent, 
■who  was  also  locator  of  the  claims  which  call  to 
adjoin  the  said  Johnson's  surveys,  and  were  never 
admitted  to  record. 

6.  That  Ambrose  Walden's  survey  was  made  on 
the  29th  of  November,  1785,  John  Walden's  the 
27th  of  December,  1785,  and  Jacob  Johnson's  set- 
tlement and  pre-emption,  as  represented  on  the  con- 
nected plat  by  lines  thus,  (oOO,)  was  made  on  the 
9th  of  April,  1789,  registered  and  patents  issued 
thereon  to  John  Reed  and  Arthur  Fox,  assignee  of 
Johnson,  dated  the  20ih  of  February,  1  793. 

7.  That  more  than  one  entry  and  survey  has  been 
made  on  almost  all  the  good  land  in  the  state  of 
Kentucky. 

8.  That  the  several  claims,  water-courses,  im- 
provements, objects  and  distances  laid  down  on  (he 
connected  plat,  reported  by  the  surveyor,  are  truly 
laid  down  and  reported. 

Facts  for  the  defendant, 

1.  That  the  settlement  and  pre-emption  of  Peter 
Johnson,  heir  at  law  of  Jacob  Johnson,  after  being 
entered  with  the  surveyor,  were  actually  run  out  and 
surveyed  as  designated  on  the  connected  plat  by  the 
letters  and  figures  M.  N.  2  &  3.  that  the  said  sur- 
veys were  made  by  a  surveyor  legally  qualified  to 
make  the  same,  prior  to  the  dates  of  the  surveys 
made  for  Ambrose  Walden,  John  Walden,  and  the 
defendant. 

2.  That  the  land  surveyed   for    the  said  Peter 


Taylor, 
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Johnson,  upon  the  said  right  of  pre-emption,  there 
are  now  300  acres  of  cleared  land,  upon  the  said 
survey  of  Ambrose  Walden  200  acres,  upon  John 
Walden's  400,  and  upon  the  defendant's  300  acres  of 
cleared  land. 

3.  That  on  the  22d  of  May,  1780,  the  land  on 
which  the  entries  of  Johnson,  Ambrose  Walden, 
John  Walden  and  the  defendant,  were  made,  was  un- 
cultivated, and  the  country  for  fifty  or  sixty  miles  on 
all  sides  without  an  inhabitant,  except  Indians,  by 
whom  it  was  much  infested,  and  only  occasionally 
visited  by  hunters  and  land-jobbers. 

4.  That  on  the  22d  of  May,  1780,  and  prior 
thereto,  there  were  many  cabins,  marked  trees,  hunt- 
ing camps  and  improvements  then  plain  and  noto- 
rious on  Johnson's  fork,  and  the  other  branches  of 
licking,  of  which  there  remain  now  no  traces,  and 
which  are  now  wholly  incapable  of  proof  as  to  what 
%vas  their  exact  position. 

5.  That  since  that  time  a  great  change  has  taken 
place  in  the  appearance  of  the  country  generally  round, 
and  at  the  place  where  the  defendant's  entry  lies. 
That  the  country  is  now  thickly  settled,  and  in  high 
cultivation.  That  great  changes  have  taken  place 
in  the  names  of  streams,  roads  and  other  objects,  and 
that  few  of  those  who  frequented  that  part  of  this 
country  in  the  year  1780,  are  now  alive. 

6.  That  the  complainants,  Bodley  and  Hughes, 
assignees  of  Tibbs  &  Co.  are  the  proprietors 
or  the  16,000  adjoining  the  10,000  acres  in  the  bill 
mentioned. 

7.  That  the  cabin  represented  on  the  connected 
piat  as  Jacob  Drennon's  is  the  improvement  called 
for  in  his  certificate  tor  a  pre-emption,  which  was 
claimed  for  him  before  the  commissioners  by  Simon 
Kenton,  who  also  located  the  complainants'  claim  of 
3,000  acres. 
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8.  That  the  place  designated  on  the  plat,   on  the     Bodlev 
south  side  of  Johnson's  fork  as  a  cabin,    represents     tayi-oh. 
a  cabin  built  prior  to  the  first  of  May,  1780,  by  Si-   ,,^„i»-.^ 
mon    Kenton,    otherwise    called    Simon   Butler  and 
Jacob  Drennon. 

It  was  also  agreed  between  the  parties  that  on  , 
and  before  the  21st  of  February,  1780,  the  lower 
blue  licks  were  generally  and  notoriously  known  by 
the  appellations  "  the  blue  licks,"  and  "  the  lower  blue 
licks,"  and  that  the  road  on  which  the  complainants 
claim  their  beginning  was  thtn  generally  and  noto- 
riously known  by  the  name  of  the  upper  road. 

That  the  three  buffalo-roads  laid  down  upon  the 
connected  plat,  in  February,  1780,  and  before,  led 
from  the  lower  blue  licks  as  represented. 

That  upon  any  reasonable  plan  of  surveying  the 
defendant's  entry  of  3,000  acres,  it  would  be  covered 
by  the  younger  entries  of  10,000,  and  16,000  acres, 
the  property  of  the  plaintiffs,  and  would  include 
land  of  equal  or  better  quality  than  that  which  it 
now  covers. 

That  the  land  in  dispute  is  of  more  value  than 
2,000  dollars. 

The  following  are  the  entries  made  by  the  parties 
respectively,  viz. 

"January  7th,  1780. 

"  Peter  Johnson,  heir  at  law  of  Jacob  Johnson,  de- 
ceased, this  day  claimed  a  settlement  and  pre- 
emption to  a  tract  of  land  in  the  district  of  Ken- 
tucky, lying  on  the  east  side  of  the  buffalo-road 
leading  from  the  blue  licks  to  Limestone,  nine 
miles  from  the  lick  on  the  upper  road,  by  the 
said  decedent's  raising  a  crop  of  corn  in  the  year 
one  thousand,  seven  hundred  and  seventy  six ; 
satisfactory  proof  being  made  to  the  court,  they  are 
of  opinion  that   the  said  Peter  Johnson,  &c.  has  a 
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BoDLEY      right  to  a  settlement  of  four  hundred  acres  of  land, 
Taylor.      ^°  include  the  above  locations,  and  the  pre-emption 
,^^11^,^-^^^  of  one  thousand  acres  adjoining  ;  and  that  a  certi- 
ficate issue  accordingly." 

"  February  21st,  1780. 

"  Peter  Johnson,  heir,  &c.  enters  400  acres  in 
Kentucky,  by  virtue  of  a  certificate,  &c.  lying  on 
the  east  side  of  the  buffalo-road  leading  from  the 
blue  lick  to  Limestone,  nine  miles  trom  the  lick  on 
the  upper  road." 

"  May  22d,  1780. 

"Ambrose  Walden  enters  1,333  acres  upon  a 
treasury  warrant  on  the  east  side  of  Jacob  John- 
son's settlement  and  pre-emption  on  the  waters  of 
Johnson's  fork  a  branch  of  licking,  to  include  two 
cabins  on  the  north  side  of  said  fork,  built  by  Si- 
mon Butler,  and  to  run  eastwardly  for  quantity." 

"  May  22d,   1780. 

"  John  Walden  enters  1,666  2-3  acres  upon  a  trea- 
sury warrant,  joining  the  above  entry  on  the  south 
and  south-east,  to  include  three  cabins  built  by  Si- 
mon Kenton,  running  east  and  south-east  for  quan- 
tity." 

"  May  22d,  1780. 

"  John  Taylor  enters  3,000  acres  upon  a  treasurj* 
warrant  joining  John  Walden  on  the  north  side  of 
Johnson's  fork  of  licking,  on  the  east  and  south- 
east side  running  up  and  down  the  said  creek  and 
north  for  quantity,  to  include  an  improvement  made 
by  Jacob  Drennon  and  Simon  Butler." 

The  court  below  then  proceeded  to  pass  the  fol- 
lowing interlocutory  decree  : 

"  It  is  decreed  and  ordered  that  Duvall  Payne,  of 
1 
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Mason  County,  do  go  on  the  land  in  controversy  and     Bodley 
survey  the  cl;iim  ot   the  complainunls,   agreeable    to     Tayi.or 
their  entries.      Then  survey  the  settlement  entry  of  ^^hs^..^ 
Peter  Johnson,  heir  of  Jacob,   to   begin  at  a   point 
nine  miles  below  the  lower  blue  licks  on  the  buffalo- 
road  as  it  meanders  leading  to  the  mouth  of  Lime- 
stone, thence  east  so  far  that  a  line   north   two  hun- 
dred and  fifty-three  poles  will  give  400  acres  on  the 
east  side  of  the  road.     That   he    then    run  out    the 
pre-emption  of  Johnson  in  a  square   16  the  cardinal 
points,    to  lay  around  the   settlement,  and   give    an 
equal  proportion  of  land  on  the  south  and  east  which 
is  to  direct  the  lines  on  the  north  and  west. 

"  That  he  survey  Ambrose  Walden's  entry  on 
the  east  of  Johnson's  pre-emption,  then  John  Wal- 
den's in  equal  proportions  on  the  south  and  east 
of  Ambrose,  and  the  defendani's  on  the  south  and 
east  of  John  Walden,  in  equal  proportion. 

"  That  he  then  ascertain  the  interference  between 
the  claims  of  the  complainants  and  defendant,  which 
lie  without  the  limits  of  the  defendant's  entry  as  it 
is  now  directed  to  be  surveyed ;  and  within  the 
lines  of  the  complainants'  entry,  mark  the  lines  and 
make  corners  to  this  interference  when  ascertained, 
and  make  report  to  the  next  court." 

After  this  interlocutory  decree,  and  before  the 
surveyor  made  his  report,  the  following  facts  were 
agreed  and  admitted  by  the  parties: 

1.  "  That  there  is  at  the  blue  licks  a  salt  spring  on 
the  south  side  of  licking,  which  is  south  36  deg. 
west  82  poles  from  another  salt  spring  on  the  north 
side  of  licking." 

2.  That  there  are  at  the  blue  licks  about  500  acres 
of  land  trodden  and  licked  away  by  the  resort  of 
buffaloes  and  other  wild  beasts. 

3.  That  the  connected  plat  in  this  cause,  and  the 
survey  executed  in   pursuance  ©f  the  interlocutory 
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BoDLEy      decree,  are  made  out  hy  superficial,  that   is  surface 
Tavi.or       mensuration,  and  the  distance  from  the  blue  licks  to 
_f-     — f_-  the  respective  beginnings  of  the  parties'  entries,  as- 
certained in  the  same  way. 

Afterwards  the  surveyor  made  his  report,  with  a 
plat  stating  that  he  had  made  the  survey  according 
to  the  decree,  and  found  "  that  part  of  the  defend- 
ant's survey  which  is  included  within  his  survey- 
when  laid  down  agreeable  to  the  decree,  and  is  also 
within  the  complainants' survey,  to  be  1,076  acres," 
"  and  that  part  of  the  defendant's  survey  which  is 
included  in  the  complainants'  entry  when  laid  down 
agreeable  to  decree,  and  will  not  be  in  the  defendant's 
survey  when  made  agreeaiile  to  the  decree,  is  in  two 
tracts,  one  containing  2,034  acres^  and  24  poles," 
"  the  other  containing  182  1-2  acres." 

Whereupon  the  court  decreed  and  ordered  that 
the  defendant  should,  before  the  1st  of  December 
then  next,  convey  to  the  complainants  by  deed,  with 
warranty  against  himself  and  those  claiming  under 
him,  the  two  tracts  not  within  his  survey  as  laid 
down  by  the  order  of  the  court,  and  which  were 
within  the  complainants'  survey,  amounting  to  2,216 
1-2  acres;  and  should  pay  the  costs  of  suit. 

Each  party  brought  his  writ  of  error. 

The  cause  was  argued  at  February  term,  1806, 
by  the  defendant  Taylor^  and  /-•.  B.  Key^for  the  ori- 
ginal defendant,  and  by  the  complainant  Hughes^  for 
the  original  complainants;  and  again  at  February- 
term,  1807,  by  H,  Clay  and  P.  B.  Key^  for  the  ori- 
ginal defendant,  and  by  Hughes  and  H.  Marshall^ 
for  the  original  complainants;  and  again  at  this  term 
by  Pope^  for  the  original  complainants,  and  P.  B. 
Key^  for  the  defendant. 

Argument  for  Taylor^  the  original  defendant. 

The  bill  discloses  no  facts  which  give  an  equitable  ■ 
jurisdiction  to   the  court.     It  simply   charges  that 
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the  defendant   (Taylor)   has  surveyed  contrarif   to     Rodt.ey 
his  entry.     It  charges  no  fraud,  it  alleges  nothing  to     „    ^' 
show  that    a   caveat  would    not  have    given  a   full,    _r~       --^ 
plain,  and  adequate  remedy;  and  it  shows  no  suffi- 
cient reason  why  the  remedy  by  caveat  was  not  pur- 
sued. 

Virginia  borrowed  the  term  patent^  or  grants 
from  the  English  law,  where  it  means  a  mode  of 
conveyance  by  the  sovereign  power.  The  land  law 
of  Virginia  considers  it  as  the  consummation  of 
title,  and  directs  the  register  to  endorse  thereon 
*^^'- that  the  grantor  hath  title.^^ 

By  the  compact  between  Virginia  and  the  inhabit- 
ants of  Kentucky,  in  1789,  when  Kentucky  tvas 
elected  into  an  independent  state,  it  is  declared  (in 
§  7.)  "  thiit  all  private  rights  and  interests  of  lands 
derived  from  the  laws  of  Virginia,  prior  to  such 
separation,  shall  remain  valid,  and  shall  be  deter- 
mined by  the  laws  now  existing  in  this  state."  If 
therefore  the  court  had  equitable  jurisdiction  in  this 
case,  it  must  have  been  bestowed  by  the  English  or 
Virginian  precedents,  and  not  by  the  practice  in 
Kentucky  since  that  compact.  Kentucky  could 
not,  by  /aw,  affect  those  rights  and  interests,  and,  a 
fortiori^  they  could  not  be  affected  by  the  practice  of 
her  courts* 

English  precedents  are  therefore  admitted  to  ap- 
ply; and  it  is  also  admitted  *'  that  where  a  caveat 
was  entered,  or  directed  to  be  entered,  and  a  hearing 
prevented  by  fraud  or  accident,"  the  chancery  in 
Virginia  exercises  jurisdiction  ;  but  it  is  denied  that 
either  in  England  or  Virginia,  it  has  ever  taken  ju- 
risdiction over  the  simple  legality  of  the  title;  that 
it  has  ever  constituted  itself  into  a  court  of  errors  to 
examine  whether  surveys  correspond  with  entries  ; 
or  attempted  to  perpetuate  questions  in  chancery 
intended  by  law  to  be  laid  at  rest  by  the  rapid 
remedy  of  a  caveat.  The  cases  of  White  and  Jones^ 
\  Wash.  116.  and  Biirnsides  and  Reidy  2  Wash,   48. 

Vnl.  V.  «  C 
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BowT.Ev      will  confirm   this  doctrine,   that  fraud  destroys,  but 
Taylor.      ^^'^  absence  of  it  saves,  a  patent. 

In  the  alli'^ata,  a  survey  "  contrary  to  location'* 
is  made  the  only  basis  of  jurisdiction.  In  the  pro- 
bcita^  the  only  auxiliary  ground  which  appears,  is  a 
Certificate  of  a  practice  by  a  register  ot  Virginia^ 
given  by  a  register  in  Kentucky'^  "  that  a  registry  is 
ki  pt  of  the  returns  of  surveys,  but  that  patents  do 
not  issue  according  to  their  priority." 

Neither  such  a  registry  nor  such  an  order  in  issu- 
ing patents  are  reqirred  by  lav/.  An  act  of  the  re- 
gister, not  required  by  law,  cannot  nflect  the  title, 
and  cannot  be  a  ground  of  jurisdiction. 

The  jurisdiction  rests  therefore  on  the  single  al- 
legation "  that  the  defendant's  survey  was  made  con- 
trary to  his  location." 

The  question  then  is,  who  has  the  legal  title  ? 

As  subordinate  to  this  question  it  is  contended, 

1.    \  hat  the  defendant's  entry  is  legal. 

This  is  admitted  both  by  the  bill  and  the  answer  j 
1.  Bv  charging  the  survey  to  have  been  made  con- 
trary to  location;  and,  2.  By  ordering  a  survey  to 
be  made  agreeable  thereto  in  the  court's  opinion. 
But  the  legality  of  the  defendant's  entry  is  provtd, 
for  the  purpose  of  contrasting  it  with  the  illegality 
of  that  of  the  complainants. 

1  he  specialty  of  entries  or  locations,  required  by 
the  land  law,  consisted  of  geographical  objects^  and 
not  of  geometrical  protraction.  The  geography 
ought  to  bf  natural,  and  not  artificial;  because  it 
was  to  convf-y  information  to  those  about  to  locate, 
upon  reading  the  previous  locations  at  the  survey- 
or's office.  It  was  a  previous  knowledge  of  the 
face  ot  the  countr\  to  which  these  locations  were  to 
convey  a  notice.   r\o  previous  knowledge  of  chopping 
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a  tree  at  the  time  of  location  could  exist.  Therefore,     Bouley 
a  nail  driven  into  a  tree,  or  letters  marked  on  it,  could     Taylor. 
be  no  notice  to  locators' reading  an  account  of  it  at  the    ^-^    -^ 
office,  however  well    informed   ol   the  geography  of 
the  country.     The  law  did  not  intend  to  force  them 
to  delay  locations,  at  the  risk   of  losing  the  land,  to 
go  in  search  of  such  artificial  geography. 

A  settlement  is  the  only  species  of  artificial  geo- 
graphy recognised  b}  the  law.  This  being  a  pre- 
vious mark  in  the  face  of  the  country,  was  a  notice 
addressed  to  a  previous  knowledge  of  it.  Slill  rights 
founded  upon  this  artificial  geography  were  to  be 
established,  by  the  law,  within  a  very  short  period, 
to  obstruct  the  inconveniences  which  might  r^  suit 
from  making  even  this  very  visible,  artificial  geo- 
graphy the  basis  of  notice. 

Johnson's  settlement  was  recognised  and  esta- 
blished within  the  limited  period.  This  settlement, 
although  it  was  artificial  geography,  yet  it  was  a 
more  notorious  and  visible  object  than  the  two  let- 
ters cut  on  a  tree.  It  was  a  geographical  olyect  re- 
cognised by  law  J  but  the  letters  were  not.  John- 
son's entry  calls  for  several  geographical  oi)jects, 
*'  the  upper  road^"*  "  leading  to  Limestone^''  '•'•  on  its 
east  side.'''' 

The  entries  of  the  Waldens,  and  of  the  defend- 
ant, by  linking  themselves  to  Johnson's,  oinained  all 
its  specification.  H  Johnson's  was  good,  the  others 
needed  no  further  precision. 

Yet  Ambrose  Walden's  specifies  "  JohnaorCs 
■fork!!'*  and  "  tuoo  cabins!''  J.  Walden's  calls  lor  three 
cabins. 

That  of  the  defendant  specifies  "  Johnson's  fork,'" 
and  "  a  cabin^''  the  site  of  which  is  agreed  to  have 
been  at  the  place  marked  on  the  pi  it;  but  which 
is  not  on  his  land  as  surveyed^  by  the  order  ot  the 
court. 
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BooLEY  If  these  entries  were  good  at  the   time  they  were 

Ta^-lor  made,  they  ntver  can  be  adjudged  bad  afterwards. 
1  ime,  by  defacing  the  natural  geography,  and  de- 
stroying the  witnesses  to  prove  it,  cannot  destroy  an 
entry  originally  good.  We  cannot  now  be  obliged 
to  test,  by  artificial  geography,  the  validity  of  a  sur- 
vey made  according  to  the  natural  geography  as  it 
existed  at  the  time  it  was  made- 

1  he  presumption,  arising  from  a  patent,  certainly 
is,  that  the  survey  was  made  according  to  the  entry; 
and  that  presumption  ought  not  to  be  contradicted 
by  less  evidence  than  was  in  existence  at  the  time 
the  survey  was  made.  At  the  time  Johnson's  sur- 
ve}  was  made,  his  settlement  was  in  existence.  Its 
actual  site  cannot  now  be  proved;  it  is  no  longer 
visible.  Is  not  the  patent,  then,  conclusive  evidence 
that  his  survey  was  according  to  his  entry  ? 

The  caveat  process  is  a  positive  provision  against 
the  effects  of  time.  If  a  caveat  could  be  instituted 
many  years  after  a  patent,  after  many  years'  posses- 
sion, after  1,200  acres  had  been  cleared,  20  years 
after  the  entry,  15  after  the  survey,  a  new  moulded 
geographical  face,  and  a  generation  of  witnesses 
dead,  it  would  subject  the  goodness  of  entries,  in- 
tended to  be  permanent,  to  unceasing  fluctuation. 
It  would  be  to  make  titles  bad  in  proportion  to  the 
length  of  possession  under  those   titles. 

What  is  this  suit  but  an  attempt  to  evade  the  limita- 
tion which  the  law  has  wisely  prescribed  for  the  pro- 
cess oi  caveat?  Of  what  use  is  a  limitation  of  caveats 
atlaw,  if  caveats  in  chancery  are  to  be  unlimited?  Had 
a  caveat  been  prosecuted  in  proper  time,  the  actual 
site  of  Johnson's  plantation  and  corn  field  would 
have  been  ascertained  ;  and  would  have  controlled 
the  distance  of  nine  miles.  But  now  they  make  the 
nine  miles  control  the  actual  settlement,  and  attempt, 
by  course  and  distance,  and  geometrical  protraction, 
to  destroy  a  survey  made  originally  by  geographical 
objects.  If  the  distance  would  not  then  have  con- 
trolled the  actual  site,  it  cannot  noxv.  What  was 
law  then,  must  be  the  law  now. 
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The  ojius  probandi  lies  on  the  complainants.  They 
have  alleged  that  the  defendant's  survey  was  con- 
trary to  his  location.  In  order  to  support  this  al- 
legation they  must  first  prove  where  his  entry  was, 
and  in  order  to  do  that,  they  must  show  where  was 
Johnson's  (3Cf?/ff/ settlement.  I  hey  must  do  it  ab- 
solutely and  not  hypothetically.  The  law  does  not 
allow  that  to  be  a  settlement  which  is  to  be  found 
only  by  course  and  distance. 

A  presumption  of  weight  enforces  the  reasonable- 
ness of  rt-quiring  of  those  who  would  avail  them- 
selves of  a  geographical  object,  proof  of  its  site, 
when  they  use  that  site  to  show  in  themselves  a  title 
to  property  long  held  by  others.  It  is,  that  a  survey, 
made  when  the  site  of  the  object  was  visible,  is  more 
likely  to  correspond  with  it,  than  one  made  after  it 
is  lost.  The  less  probability  ought  not  to  over- 
throw the  greater.  The  first  presumption  is  sup- 
ported by  strong  circumstances  in  addition  to  the 
visibility  of  Johnson's  settlement.  Why  did  the  de- 
fendant take  worse  land,  as  it  is  agreed  he  did,  if  he 
ought  to  have  taken  better  ?  Because  he  was  con- 
trolled and  limited  to  it  by  Johnson's  real  settlement. 
This  construction  of  his  entry,  contemporaneous 
with  the  existence  of  the  real  settlement,  contrary 
to  his  own  interest,  strongly  enforces  the  reasonable- 
ness of  adhering  to  the  law  by  requiring  from  those 
who  assail  an  old  title,  and  long  possession,  proof 
more  than  presumptive. 

The  presumption  arising  from  the  exact  admea» 
surement  to  fix  a  site  for  Johnson,  is  extremely  weak. 
In  claiming  his  pre-emption,  did  Johnson  measure? 
or  did  he  compute  ?  The  country  was  then  unpopula- 
ted, and  infested  by  Indians.  If  he  measured,  from 
Avhence  did  he  begin  ?  The  lick  consisted  of  several 
salt  springs,  and  500  acres  of  land  were  licked  and 
trodden  away.  Did  he  pursue  the  meanders  of  the 
road,  or  proceed  in  a  straight  line?  By  following  a 
conjecture,  subject  to  all  those  casualties,  to  fix  the 
site  of  Johnson,  the  place  may  be  mistaken.  By 
this  mistake  the  title  obtained  when   that   site    was 
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BoDLEY  not  matter  of  conjecture,  may  be  defeated,  although 
Tayj  or  *^^  survey  may  have  been  made  according  to  the 
entry. 

An  old  title  ought  not  hi  this  manner  to  be  de- 
stroyed by  a  new  sprculation,  nor  the  rules  of  evi- 
dence relaxed  to  defeat  a  long  possession. 

Old  titles  and  possession  are  never  overturned, 
but  saved  by  presumptions.  In  this  case  the  tide 
is  supported  by  other  presumptions  arising  from  ihe 
facts  stated  in  the  record.  The  entries  call  for 
cabins  and  other  geographical  objects,  disclosing  an 
intimate  knowledge  of  the  country.  Kenton,  the 
locator,  possessed  this  knowledge,  and  directed 
the  surveys  whilst  the  corn  field  and  domitil  of 
Johnson  must  have  been  visible.  Which  is  most 
probable,  that  Kenton  knew  where  Johnson's  actual 
settlement  was,  and  that  he  surveyed  accordinglv  ? 
or  that  Johnson's  settlement  was  the  place  found  by 
the  geometrical  conjecture,  and  that  Kenton  survey- 
ed contrary  to  the  known  location  ? 

But  we  contend  that  the  defendant's  survey  does 
Hot  want  the  aid  of  presumption. 

The  subject  of  entries  and  surveys  are  so  con- 
nected, that  they  must  be  blended  in  the  argument. 

It  must  be  understood  what  a  location  is^  before 
it  can  be  known  whether  a  survey  conforms  to  it. 

By  the  third  section  of  the  land  law  "  the  party 
shall  direct  the  location  so  specially  and  precisely  as 
that  others  may  be  enabled  with  certainty  to  locate 
other  warrants  on  the  adjacent  residuum."  The  land 
law  of  Virginia  consists  of  two  acts  of  assembl}^ 
Each  uses  the  term  location  ;  the  first  explains  what 
is  meant  by  the  term  in  the  second.  An  actual  settler 
was  entitled  to  400  acres  to  be  surveyed  '■''including 
the  settlement.''''  A  settlement  is  described  by  the  law  to 
consist  in  "  raising  a  crop  of  corn,"  &c.  A  settlement 
then  was  a  visible,  geographical  object,  which  fixed 
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the  location   of  the    400  acres.     The  actual  settler     Bodlsv 
hiicl  alsoariffhi  of  pre-emption  to  1,000  acres  to  be      ^    ^• 
survevfci  ^'-  adjoiiuni^    the    land    allowed  tor  settle-  .        _^n. 
m^^nt."      In  the  mode  of  surveying  Johnson's  right,     ~     ^ 
according  to  the  decree  of  the  court  below,  there  is 
no  proof  that  the  actual  settlement  is  included. 

Some  latitude  is  left  to  the  party  in  surveying  his 
settlement  right,  under  the  law. 

Bv  appointing  judges  to  decide  upon  these  settle- 
m^rnts  and  pre-miption  locations;  to  keep  a  record 
of  ihe  "  quantities  and  locations"  which  they  allow- 
ed;  CO  give  a  certificate  describing  "  the  particular 
location  ;"  and  to  furnish  the  register  and  surveyor 
"  with  H  schedule  of  such  certificates,"  it  is  demon- 
strated that  the  legislature  considered  their  judg- 
ments to  be  locations  ;  and  that  these  locations  were 
unalterable.  Thev  were  the  acts  of  judges,  not  of 
parties.  Johnson's  location  is  a  judicial  act,  and  a 
judicial  exposition  of  the  law.  Johnson  could  not 
alter  it.  Ihe  certificate  is  directed  to  be  delivered 
to  a  surveyor,  and  upon  his  receiving  it,  not  a  new 
location,  but  an  entry  is  allowed  "  in  such  way,  and 
upon  such  terms,  as  are  therein  prescribed." 

If  the  court  below  has  such  a  latitude  as  to  ex- 
clude Johnson's  settlement  from  his  survey,  had 
not  he  some  latitude  to  survey  so  as  to  include  it? 
The  factitious  settlement  assumed  by  the  court  was 
included  in  Johnson's  first  and  second  surveys,  but 
not  in  the  third  made  by  order  of  the  court. 

To  affect  this  a  process  occurs,  under  the  decree^ 
©f  a  novel  kind. 

It  is  assumed  that  a  nine  mile  point,  measured 
straight,  or  crooked,  is  Johnson's  settlement.  The 
certificate  is  construed  to  mean  that  not  an  acre  of 
Johnson's  1,400  shall  approach  nearer  the  licks  than 
nine  miles,  and  his  plantation  or  settlement  is 
placed,  in  the  face  of  the  law,  and  of  proliability, 
on  an  edge  of  a  large  tract.     By  what  authority 
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BoDLEY  could  the  court  do  this  ?  The  onlv  condition  of  the 
Taylor.  ^'^"^^  ^s,  that  the  settlement  right  (f.  e.  the  400  acres) 
',^- y-^^''  should  include  the  settlement  or  improvement;  and 
that  the  pre-emption  right,  {i,  e.  the  1,00  )  acres) 
should  adjoin  the  settlement  right.  With  this  re- 
striction only,  and  that  respecting  the  shape  of  sur- 
veys, (viz.  that  their  breadth  should  be  at  least  one 
third  of  their  length,)  Johnson  had  a  latitude  to  sur- 
vey it  as  he  pleased.  How  can  the  court,  at  this 
distance  of  time,  deprive  him  of  that  right  long 
after  he  had  exercised  it. 

But  after  having  once  exercised  it  he  could  not 
alter  it.  Can  the  court  now  do  that  for  him  which  he 
could  not  have  done  for  himself?  and  thereby  over- 
turn titles  dependent  upon  his  location  ? 

In  fact,  this  restriction  is  only  extracted  from  an 
incorrect  construction  of  Johnson's  certificate. 

This  certificate  consists  of  two  parts ;  the  claim 
and  the  judgment. 

The  court  of  commissioners  received  the  claims 
verbally,  and  the  clerk  stated  them  in  his  own  lan- 
guage. Johnson's  claim  was  a  settlement  right, 
and  to  obtain  it,  he  had  only  to  prove  where  his 
settlement  lay,  that  the  commissioners  might  de- 
scribe it,  and  notify  the  register  and  surveyor. 
The  settlement  being  ascertained,  the  law  locates 
the  land  by  the  references  *•'  include*^  and  "  adjoin.^'' 
All  beyond,  ascertaining  the  situation  of  the  settle- 
ment, was  surplusage,  and  idle. 

This  was  a  settlement  rights  and  not  a  village 
right.     This  is  evident  from  the  certificate  itself. 

1.  Because  it  mentions  the  date  of  the  settle- 
ment, 1776,  and  adds  the  words  **  before  the  1st  of 
January,  1778." 

2.  It  uses  the  words  of  the  law,  applicable  to  a 
settlement  right,   viz.  '*  to  include  the  settlement,;'' 
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whereas  the  terms  of    the   huv   relative  to   vilhige     »odlev 
rights  are,  ''  adjacent ^  or  convenient  to  the  village."       i ^  y[  g^^ 

3.  No  village  is  mentioned. 

4.  It  mentions  raising-  a  crop  of  corn^  which  was 
the  proper  foundation  of  a  settlement  right. 

But  the  decree  of  the  court  below  turns  on  the 
word  ''•  lifing''^  in  the  certificate  ;  whether  it  means 
a  settlement  "'lying''  or  a  settlement  right  '"lying" 
on  the  east  side  of  the  road  I  Whether  Johnson,  in 
using  that  expression,  meant  to  apply  it  to  the  settle- 
ment which  Wis  the  foundation  of  his  claim,  or  to 
the  thing  claimed  in  consequence  of  that  settle- 
ment? 

It  refers,  says  the  decree,  not  to  the  settlement^ 
but  to  the  400  acre  settlement  right^  and  to  the 
1,000  acre  pre-emption. 

If  the  whole  1,400  acres  could  be  made  the  ob- 
ject of  reference  to  the  word  "  ^^^'?^t"  then  by  de- 
claring that  no  part  of  them  should  approach  nearer 
to  some  arbitrary  point  of  the  500  acre  lick  than 
nine  measured  miles,  Johnson  is  thrown  entirely  to 
the  east  of  the  supposed  settlement,  and  the  chief 
part  of  his,  the  Waldens',  and  the  defendant's  patents 
transposed  to  the  complainants'  16,000  acre  entry. 

But  if  the  word  "  lying^''  refers  to  "  the  settle- 
ment," then  it  is  obvious  that  Johnson's  survey- 
No.  2.  includes  the  assumed  point  of  settlement 
with  far  greater  coincidence  with  the  Kentucky- 
precedents  ;  and  the  survey  No.  1.  with  more  still 
than  the  survey  No.  3.  which  shoots  out  an  irregular 
proboscis  from  the  settlement  right,  to  get  at  the 
settlement  point. 

By  these   precedents,  the  settlement  is  placed  in 
the   centre   of  the  settlement  right,  and  the    settle- 
ment right  in  the   centre  of  the  pre-emption  right, 
Vol.  V  D  (1 
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BonLEv      surveying  from  the  settlement  itself  to  the  cardinal 
Taylor,     points  for  quantity. 

The  law,  by  saying  that  the  pre-emption  right 
shall  adjoin^  not  the  settlement  itself,  but  the  set- 
tlement rights  countenances  the  idea  that  it  could 
not  adjoin  the  actual  settlement,  because  that  had 
been  included  in  the  settlement  right.  But  the  sur- 
vey No.  3.  makes  the  pre-emption  adjoin  the  set- 
tlement itself. 

The  decree  goes  upon  the  idea  that  the  certificate 
locates  the  400  acre  settlement  right,  and  the  1,000 
acre  pre-emption  right  on  a  certain  point,  on  the 
east  side  of  a  road,  nine  miles  from  the  licks. 

But  a  settlement  right  is  not  even  mentioned  or 
alluded  to  in  the  whole  certificate,  whose  only  ob- 
ject was  to  establish  the  fact  that  a  settlement  ac- 
tually had  been  made  at  a  certain  place,  and  the 
number  of  acres  which  the  settler  claimed,  or  which 
the  commissioners  allowed  in  consequence  of  such 
settlement.  The  right  was  a  legal  consequence  of 
establishing  the  settlement,  and  could  not  be  located 
but  by  locating  the  site  of  the  settlement.  WTien 
that  site  was  established,  the  law  located  the  right. 

Some  stress  is  laid  upon  the  words  "  to  include 
the  above  location."  If  the  "■  above  location''''  was 
a  location  of  the  whole  right,  how  could  the  right 
include  the  location  ?  This  would  be  to  say  that  a 
thing  may  include  itself.  The  thing  enclosed  must 
be  less  than  the  thing  enclosing.  Hence  it  results 
that  the  "•  above  location"  was  not  a  location  of  the- 
settlement  right  but  of  the  settlement  only. 

By  allowing  the  400  acre  tract  to  include  the 
located  settlement  on  a  geographical  point  located 
or  situated  nine  miles  from  the  licks,  on  the  east 
side  of  the  road,  and  the  1,000  acre  tract  adjoining 
the  400  acre  tract,  and  including  it,  the  law  is  fol- 
lowed correctly,  and  exactly  fulfilled. 
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To   comply   with   the  idea  of  the   decree,    great     Bow^ 
bodies  of  land  must  be  compressed  into  a   particle     ,|.^^ 
at  the  end   of  the  nine  mile  line,   and   then  be   ex-  t_^. 
panded   for  surface.     If  the   decree  had  suffered  it 
to   expand    equally   in    every   direction    from    that 
point,   the   defendant's   title   would  have   been  safe. 
What   reason    was    there    to  limit  this  expansion  to 
one    particular  direction.       If    the    given   distance 
must  be  violated  to  gain  the  required  surface,  why 
not  expand  towards  the  licks,  as  well  as  from  them  ? 

But  Johnson's  second  survey  has  been  perfected 
by  acquiescence.  1  here  was  no  complaint,  no  ca- 
veat. Suppose  the  defendant  hiid  surveyed  upon 
the  ideal  basis  of  Johnson  assumed  by  the  court 
below,  and  that  universal  acquiescence  had  perfect* 
ed  his  title  in  another  place ;  could  he  have  held 
his  land  by  a  connection  with  no  title  of  Johnson, 
whilst  a  perfect  title  existed  at  another  place,  with 
which,  in  his  entry,  he  had  connected  himself  ? 

If  Johnson's  and  the  Waldens'  titles  are  good, 
the  defendant's  is  good  also.  Those  titles  can  never 
be  affected  by  a  suit  in  which  they  are  not  parties. 

Johnson's  entry  is  25  years  of  age,  his  survey  16, 
his  patent  12;  neither  has  been  questioned  to  this 
day,  by  caveat  or  suit. 

But  the  continuity  of  the  chain  from  Johnson  to 
the  defendant  is  said  to  be  broken  by  the  want  of 
an  "  east  side"  on  the  buffalo-road,  by  the  want  of 
an  "  east  side"  to  Johnson's  first  and  second  survey, 
and  by  want  of  an  "east  and  south-east  sides,"  by 
John  Walden.  There  being  no  such  *•'  east  sides" 
Johnson  could  not  lie  on  the  "  east  side"  of  the 
road.  A.  Walden  could  not  lie  on  the  "  east  side" 
of  Johnson,  nor  the  defendant  on  the  east  and  south- 
east sides  of  John  Walden.  Accordingly  the  decree 
has  provided  in  the  survey  No.  3.  an  "  east  side" 
for  Johnson,  by  a  north  and  south  line  for  A.  Wal- 
den tq  adjoin,  and  similar  sides  for  J.  Walden  and 
the   defendant,    violating  the  positive  provision  of 
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Bon\^^^  law  as  to  the  length  and  breadth  of  surveys.  But, 
'*'.'  Lo R.  i"  the  language  oi'  these  locations,  "  on  the  east  side" 
^'■V'-'-^w  means  no  more  than  that  the  lands  are  to  lie  east- 
ward, or  on  the  easterly  side  or  part  of.  They  do 
not  necessarily  suppose  that  the  surveys  must  ab- 
solutely have  an  exact  north  and  south  line.  It 
means  aspect^  one  part  of  a  body  opposed  to  another 
part  of  the  same  body.  In  this  sense  every  tract  of 
land  must  have  an  east  side. 

As  locators  had  a  very  considerable  latitude  in 
making  their  surveys;  and  as  entries  might  join 
each  other  before  any  of  them  were  actually  survey- 
ed, it  tbe  principles  of  the  decree  are  just,  and 
nothing  but  a  nonh  and  south  line  will  make  an 
east  side,  it  would  put  it  in  the  power  of  the  first 
locator  to  prt^vent  the  second  locator  from  joining 
him  at  all,  and  of  course  to  destroy  the  validity  of 
his  neighbour's  entr\.  This  could  not  be  the  in- 
tention of  the  law.  Kenton  used  the  term  "  side'* 
•with  a  knowledge  of  this  latitude.  He  therefore 
did  not  mti-nd  to  use  it  in  a  sense  which  would  de- 
stroy his  locations.  He  used  it  merely  to  show  the 
geographical  relation  of  one  entry  to  another. 

Again  ;  these  entries  call,  not  for  surveys,  but 
for  each  other.  In  John  Walden's  the  words  "join- 
ing the  above  entry''''  are  expressly  used.  How  can 
the  eust  side  of  an  entry  be  converted  into  a  north 
and  south  line  of  a  subsequent  survey.  The  calls 
are  to  couple  entries  to  entries  ;  subsequent  entries 
to  previous  entries,  not  previous  entries  to  subse- 
quent surveys. 

It  is  by  blending  geometry  and  geography,  in  con- 
sidering entries  that  inaccurate  constructions  pre- 
vail j   whereas  the  latter  only  is  necessary. 

But  the  complainants'  entry  is  bad  in  not  giving 
any  g<  r)graphical  notice.  '1  he  letters  I.  T-  cut  in 
the  bark  oi  a  tree  do  not  constitute  a  geographical 
o'  jcf  t.  A  location  was  required  not  to  enable  a 
man  tofind  his  own  land,  but  to  enable  others  to  avoid 
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it.     Admit  that  the  complainants  can  find  their  be-      Bom.Ev 
giniiing,  the  letters  I.  1  .,  it  does  not  affect  the  ques-<  ^ 

tion  whether  this  artificial  geography  can  be  a  good 
location.      NV'e  may  find  what  we  hide,  but  what  vve  V^ 

can  hide  is  not  a  geographical  feature  in  the  face  of 
the  country.  An  object  taken  as  the  basis  of  an 
entry  ought  to  be  such  as  a  person  acquainted  with 
the  country  might  have  known  before  the  entry 
was  made. 

The  defendant's  entry  had  not  been  surveyed 
when  the  complainants'  entry  was  made.  It  hatl  not 
then  mistaken  its  area,  as  the  decree  now  conit-nds. 
It  was  a  good  entr}-,  as  the  decree  admits.  Being 
good,  the  title  to  the  land  it  covered  was  vested  in 
the  defendant,  not  liable  to  be  re-entered,  and  not 
capable  of  being  devested  by  a  younger  entr\ .  The 
younger  entr\  therefore  was  void  as  to  this  vested 
title.  Being  void,  it  could  onl)  be  made  good  bv  a 
survey  and  patent.  The  elder  entry,  if  originally 
void  also,  is  made  good  by  the  same  means. 

If  the  defendant  has  no  title,  so  far  as  his  entry 
Vfzs  void,  the  complainants  can  have  no  title  so  far 
as  theirs  was  void;  or  if  subsequent  events  could 
perfect  theirs,  the  same  events  could  perfect  his. 

If  the  complainants  have  the  eldest  survey  for  the 
lands  said  by  the  decree  to  nave  been  within  the  de- 
fendant's entry,  he  has  the  eldest  for  those  said  to  be 
within  theirs. 

The  parallel  in  the  cases  is  complete,  but  the  de- 
cree has  not  seen  it.  It  has  given  the  complainants 
the  land  they  cl  iim  of  the  defendant,  and  also  that 
which  the  defendant  has  a  right  to  claim  upon  the 
same  principles. 

Is  an  entry,  a  survey,  or  a  patent,  the  basis  of  a 
title?  The  incipient  and  the  final  step,  the  entr\  and 
the  patent,  are  for  the  defendant.  The  compiun- 
ants  have  the  eldest  survey  as  to  the  )0,00o  acre 
entry.     But  neither  the  survey  nor  its  registry  can 
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give  priority  of  title.  The  incipient  and  the  final 
act  being  in  favour  of  the  defendant,  equity  will  not 
deprive  a  fair  purchaser  of  the  advantage,  in  order 
to  do  him  wrong. 

The  law  directs  an  endorsationon  the  patent  "  that 
the  patentee  has  title."  The  decree  declares  "  that 
his  title  shall  depend  on  parol  testimony  for  10,  15, 
or  20}  ears." 

How  far  courts  of  equity  are  bound  by  the  posi- 
tive law,  is  still  a  question.  Whether,  with  the 
courts  of  Virginia,  they  will  stop  at  the  case  of 
fraud  or  accident  having  prevented  the  institution 
of  a  caveat^  followed  speedily  by  an  application 
to  equity  for  relief,  or  whether  they  will  examine, 
during  20,  30,  or  100  years,  every  circumstance 
capable  of  being  examined  by  caveats^  is  to  be  the 
precedent. 

The  law  and  equity  of  the  case  are  so  intimately 
blended,  that  in  discussing  the  one,  much  of  the 
other  has  been  anticipated. 

Two  grounds  of  equity  are  set  up  by  the  com- 
plainants. 

1.  An  irregularity  in  the  defendant's  survey. 
They  make  no  objection  to  his  entry,  and  by  charg- 
ing the  survey  with  non-conformity,  they  admit 
that  the  entry  may  be  conformed  to;  they  pretend 
also  to  show  in  what  manner. 

2.  That  one  of  their  surveys  was  first  made, 
returned  and  registered. 

The  defendant  on  his  side  claims  equity  too  : 

1.  From   length    of    time.      Though  courts    of 
equity  are  not  bound  by  acts  of  limitation,  in  some 
cases,  they  are  in  others.     There  must  be  some  in- 
gredient to  take  a  case  out  of  an  act  of  limitation, 
1 
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^fter  it  has  fallen  within  it.     The  caveat  process   is     Bodley 
an  act  of  limitation.  Tayi.ok. 

Even  in  cases  most  deemed  by  equity  to  fall 
under  the  strict  letter  of  laws  of  limitation,  courts 
of  equity,  in  computing  a  reasonable  length  of  time, 
will  respect  such  laws  as  legislative  computations 
founded  in  reason. 

Written  testimony  is  supposed,  by  the  laws  of 
Virginia,  to  be  a  reasonable  object  of  confidence, 
until  twenty  years  have  expired.  Precedents  in  chan- 
cery have  diminished  this  term  to  eighteen.  Oral 
testimony  maintains  its  credibility  in  some  cases  for 
five  years,  in  others  for  a  shorter  term,  and  in  con- 
tests capable  of  being  tried  by  caveat^  for  six 
months  only.  This  computation  is  made  upon  the 
particular  circumstances  inimical  to  such  testimony 
in  every  case.  These  circumstances  induced  the 
legislature,  in  cases  of  caveat^  to  refuse  credibility 
to  oral  testimony  for  more  than  six  months.  But 
the  complainants  demand  it  for  twenty  years. 

2.  The  defendant  claims  equity  from  the  sur- 
veyor's negligence,  in  not  having  surveyed  with  the 
regularity  required  by  law. 

The  law  is  imperative  that  he  should  give  notices. 

Except  for  this  breach  of  duty  in  the  officer,  the 
defendant  would  have  surveyed  and  patented  before 
the  complainants  entered.  And  a  survey  and  pa- 
tent could  not  have  been  destro\ed  by  a  subsequent 
entry. 

Equity  considers  that  as  done  which  ought  to 
have  been  done.  The  neglect  of  the  surveyor  was 
a  real  injury  to  the  defendant,  out  of  which  grew 
not  a  real  injury,  but  the  semblance  of  an  injury  to 
the  complainants.  If  the  first  neglect  had  not  hap- 
pened, the  case  of  the  complainants  would  have 
been  just  as  it  now  is.  If  by  that  neglect  they  had 
obtained  an  unjust   advantage   over  the  defendant, 


216  SUPREME  COURT  U.  S. 

even  a  caveat^  or  at  least  a  suit  in  chancery,  would 
have  relieved  him.  Can  thev  be  injured  by  not 
obtaining,  trom  this  neglect,  that  which  both  law  and 
justice  would  h  ive  tikcn  froni  them  i  'I'he  delt-nd- 
a;it  has  in  fact  the  eldest  equity  as  well  as  the  eldest 
patent, 

3.  The  third  ground  of  the  defendant's  equity  is, 
that  the  complainants  have  gotten  better  land  be- 
hjnging,  as  they  sa\  ,  to  the  defendant,  and,  therefore, 
have  suffered  no  injury  :  that  they  are  bound  by 
their  acquiescence  ;  and  that  it  would  be  unjust 
to  make  an  exchange  now,  as  it  would  deprive  the 
defendant  of  his  old  patent,  and,  possibly,  involve 
him  in  more  litigation. 

The  following  cases  were  cited  in  behalf  of  the 
original  defendant,  viz. 

On  the  question  upon  the  construction  of  the 
entries  : 

Hughes^ s  Rep.  110.  124.  Kenny  v.  Whhledge. 
Hughes'^ s  Rep.  14,15.  P(avling\.  Mererveather.  MS. 
yohnson  v.  NaiiL  MS.  Jones  v.  Craig,  Hnghes^s 
Rep.  Jackson  Of  Owens  v.  Whitaker  £s?  Wkfe^  and 
Ward  V.  Kenton  £sP  Fox.  MS.  Speed  v.  Lewis. 
MS.  Drake  v.  Rumney.  Hughes'' s  Rep  Ramsay  £if 
Logie  V.  Drake.  Bryant  v.  Owens  £?*  WalLice. 
Sneed'^s  Rep.  9.  Wilson  v.  Speed.  Id.  396.  Frazier 
v.  Steele. 

And  upon  the  question  of  jurisdiction  :  Hughes^s 
Rep.  2.  181.      1  Wash.  116.      2  Wash.  48. 

Argument  fOr  the  original  complainants. 

All  the  good  lands  in  Kentucky  are  subject  to  at 
least  two  contending  entries.  In  this  case  'I'aylor 
had  the  first  entry,  but  Bodley  had  the  first  survey. 

As  to  the  question  of  jurisdiction,  it  has  been 
long  settled  as  a  good  ground  of  equity  that  the  de- 
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iendant  had  obtained  a  legal  title  to  which  the  plain- 
tiff had  a  prior  or  better  equity ;  and  a  court  of 
law  could  not  sustain  an  equitable  against  a  legal 
title. 

If  the  plaintiff  shows  an  equitable  title,  the  de- 
fendant naust  not  only  show  his  legal  title,  but  he 
must  support  it  by  an  equity  equal  at  least  to  that 
of  the  plaintiff;  for  in  equity  the  legal  estate  stands 
for  nothing.  Sneed^s  Rep.  43.  46,  47.  i^iarles 
V.  Brown.  Conselta  v.  Briscow.  Stvearingen  v. 
Briscoxv.  1  Wash.  230.  Hu^hes'^s  Rep  SS.  Fry  v. 
Ezra.  Id.  88.  92.  Smith  v.  Evans,  Id  110.  Greenup 
V.  Coburn.  Sneed''s  Rep.  32.  South  v.  Bowles.  Id, 
52.     Bradford  v.  Allen.    Id.  1 30.  tiruce  v.  . 

Taylor  might  have  had  a  remedy  by  caveat  if  he 
would.  But  the  remedy  by  caveat  is  only  a  concur- 
rent remedy.  It  is  not  a  remedy  which  can  apply 
to  all  cases.  A  man  may  not  know  of  a  survey  in 
time  to  enter  his  caveat. 

The  neglect  of  the  process  by  caveat  is  no  bar  to 
relief  in  equity.  Harwood  v.  Gibbons.^  MS.  Myers 
v.  Speedy  Hughes  s  Rep.  97.  Kenton  v.  M^Connell^ 
Hughes's  Rep.  140.     Picket  v.  Bib,  MS. 

If  the  court  has  jurisdiction,  the  next  question 
is,  whether  the  complainants'  entry  is  legal  and  suffi- 
ciently certain. 

Two  questions  arise  respecting  every  entry  :  1.  Is 
it  sufficiently  specific  ?  2.  Is  the  same  land  surveyed 
which  is  described  in  the  entry  ? 

It  is  sufficiently  specific  if  the  land  can  be  found 
by  a  reasonable  search.  At  the  time  of  the  com- 
plainants' entry,  nothing  was  more  notorious  in  Ken- 
tucky than  a  lick  and  a  buff'alo-road.  There  is  a 
difference  where  a  distance  is  mentioned  only  to 
lead  you  to  a  part  of  the  country  where  you  will 
find  a  specific  object  which  is  described  as  the  b^-^ 

Vol.  V.  E  o 
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Bom.EY      ginning  of  a  tract;  and  where  the  beginmng  is  at  the 
TAVLon.     *^^^  ^^  ^  particular  line. 

Tlure  must  always  be  a  general  description,  and 
a  particular  description. 

It  was  not  necessary  that  the  marked  trees  should 
be  notorious.  You  would  be  led  to  them  by  a  re- 
ference to  notorious  objects,  the  blue  licks,  and  the 
buffalo- roa^.  Greenup  v.  Coburn^  Huglies^s  Rep.  104. 

Carter  v.  ,    Hughe}i\s  Rep.     i82.     Johmon   v. 

Blown,  Hughea^s  Rep.  60.     diieed'a  Rep.  105. 

If  the  complainants'  entry  be  sufficiently  certain, 
the  next  question  is  as  to  that  of  the  defendant. 

The  defendaiii's  entry  depends  upon  John  Wal- 
den's,  which  depends  upon  Ambrose  Walden's,  which 
depends  upon  Peter  Johnson's.  If  Peter  John- 
son's be  uncertain,  the  rest  are  uncertain. 

Peter  Johnson's  400  acres,  being  his  settlement 
righ  ,  were  to  lie  on  the  east  side  of  the  upper 
buffalo-road,  and  nine  miles  from  the  licks. 

The  beginning  of  the  tract  was  to  be  nine  miles 
from  the  lick,  not  the  middle  of  the  tract.  The 
quesiion  then  is,  how  is  the  survey  to  be  made  ? 
Are  you  to  follow  the  meanders  of  the  road  to  as- 
certain the  nine  miles,  or  to  take  a  point  nine  miles 
distant  from  the  lick  on  a  straight  line?  Are  jou 
to  follow  the  road  in  running  the  lines  of  the  sur- 
vey? It  would  be  impossible  to  be  accurate  as  to 
the  meanders  of  the  road.  The  buffaloes  make 
generally  a  number  of  paths  not  parallel  to  each 
other,  sometimes  approaching  and  again  diverging, 
sometimes  occup\  ing  a  broad  space  which  is  all 
called  the  road;  and  they  often  meander  so  much, 
that  alter  travelling  nine  miles  you  may  not  be  a 
mile  distant  from  the  place  of  beginning.  A  dis- 
tance uj.oi!  a  water-course  is  ;;l\v.i)s  measured  in  a 
straight  line,  without  regard  to  the  meanders  of  the 
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stream.     So  we  say  it  ought  to  be  understood  when     ^odt.ey 
speaking  of  a  buffalo-road.  ,       Taylor. 

The  whole  of  Peter  Johnson's  1,400  acres  were 
to  lie  on  the  east  side  of  the  road ;  but  the  claim- 
ant below  has  placed  part  of  it  on  the  west  side. 

The  proper  mode  of  surveying  Peter  John- 
son's claim  is  to  begin  at  the  end  of  nine  miles 
upon  a  straight  line,  and  so  make  the  whole  survey 
on  the  east  side  of  the  road  in  the  form  of  a 
square,  making  the  general  course  of  the  road  the 
base  line  of  the  survey. 

But  Ambrose  Walden's  land  could  not  be  bound- 
ed by  a  mere  right  of  pre-emption,  which  was  un- 
defined, unlocated,  and  might  never  be  carried  into 
effect.  It  was  a  mere  possibility.  There  must  be 
an  entry  of  a  pre-emption  before  it  can  be  considered 
as  located,  and  until  it  be  located  it  cannot  be  sur- 
veved.  Porter  v.  Gass^  Sneed^s  Rep.  The  case 
of  Kenny  v.  Whitledge  applies  only  to  village  rights. 
Patrick  V.  IVoodsy  Hughes's  Pep.  Sneed's  Rep. 
330.  336.  270. 

If  it  could  not  adjoin  the  pre-emption  right, 
neither  could  it  adjoin  the  settlement  ri.-ht^  because 
the  call  was  to  join  the  1,400  acre  tract  claimed  by 
Peter  Johnson,  and  not  his  400  acre  tract. 

The  defendant  has  lost  his  right  to  the  land  con- 
tained in  his  entry,  by  making  his  survey  contrary 
to  his  location.  When  the  survey  is  made,  although 
erroneously,  it  is  an  execution  of  the  warant,  and 
puts  an  end  to  the  entry  as  such.  The  warrant,  as 
well  as  the  entry,  is  functus  off-cio. 

In  these  cases  a  court  of  chancery  does  not  act 
■upon  equitable  principles  only,  but  is  merely  to  de- 
cide which  party  has  the  legal  right  to  the  patent. 
It  is  only  a  chancery  form  of  deciding  a  legal 
right.  The  court  cannot  require  the  complainants 
to  give  up  to  the   defendant  the  land  which  the  de- 
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fendant  might  have  surveyed  under  his  entry,  but 
which  he  faiU  d  to  survey  in  proper  time.  It  is  not 
true  in  principle  that  the  defendant  is  entitled  to  get 
his  land  somewhere  ;  he  did  not  purchase  with  that 
understanding.     The  state  did  not  so  contract. 

When  a  man  surveys  contrary  to  his  location  he 
loses  his  equity.  I  hese  are  statu  tor)  rights,  and  there- 
fore to  be  decided  strictl)  according  to  the  statutCo 
An  entry  is  a  legal  right;  it  descends  to  heirs;  it 
is  subject  to  execution;  it  may  be  sold  and  transferred. 
These  points  have  all  been  decided  by  the  courts  of 
Kentuck)  . 

P.  B.   Key^  in  reply. 

There  cannot  be  two  valid  entries  of  the  same  land 
at  the  same  time. 

When  a  first  entry  is  forfeited  the  land  is  again 
waste  and  unappropriated;  and  not  till  then  can  a 
second  entr\  oJ  the  same  land  be  valid.  A  secondi 
entry  made  while  the  first  was  valid  is  void. 

If  Ta\  lor's  entry  was  valid,  it  gave  a  legal  right, 
descendible,  See.  i  he  land  was  noloiiger  witste  and 
unappropriated  or  vacant.  The  entry  of  the  com- 
plainants, while  la\  lor's  entry  was  in  lorce  was  a 
nullity,  and  gave  them  no  right  either  at  law  or  in 
equity. 

February  27th^  \B,07. 

Marshall,  Ch.  J.  The  court  has  been  able  t» 
form  an  opinion  as  to  a  pan  only  of  this  case. 

That  the  court  as  a  court  of  chancery  has  juris- 
diction of  such  cases,  is  a  point  established  by  a  long 
course  of  practice  in  Virginia  and  in  Kentucky  ;  but 
in  the  exercise  of  that  jurisdiction,  it  will  proceed 
according  to  the  principles  of  equity.  In  such  case, 
a  prior  entry  will  be  considered   as  netice  to  him 
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who  has  the  legal  title,  if  such  entry  be  sufficiently  Bodt.e^ 
certain.  And  the  legal  title  will  be  considered  as  tayi'o! 
holden  for  him  who  has  the  prior  equity, 

3Iarch  14th,  1809. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  as  iollows  : 

This  is  an  appeal  from  a  decree  of  the  court  for 
the  district  of  Kentucky,  by  which  Taylor  was  di- 
rected to  convey  to  Bodlty  and  others  a.  part  of  a 
tract  of  land  to  which  he  held  an  elder  patent,  but 
to  which  Bodley  and  others  claim  the  better  right 
under  a  junior  patent.  The  judge  of  the  district 
court  having  directed  such  part  of  the  land  held  by 
Tavlor  to  be  conveyed  to  Bodley  and  others,  as  ap- 
peared by  certain  rules,  which  he  has  applied  to  the 
case,  to  be  within  their  claim,  and  not  within  Taylor's 
location,  and  having  dismissed  their  bill  as  to  the 
residue,  each  party  has  appealed  from  his  decree. 

Previous  to  any  discussion  of  the  rights  of  the 
parties,  it  has  become  necessary  to  dispose  of  a  pre- 
liminary question. 

The  defendant  in  the  court  below  objects  to  the 
jurisdiction  of  a  court  of  equity,  and  contends  not 
only  that  the  present  case  furnishes  no  ground  of 
jurisdiction,  upon  general  principles,  but  that  the 
land  law  under  which  both  titles  originate,  in  giving 
a  rem.  dy  by  which  rights  under  entries  might  be 
decided  previous  to  the  emanation  of  a  patent,  has 
prohibited  an  examination  of  the  same  question 
after  a  patent  shall  have  issued. 

Had  this  been  a  case  of  the  first  impression,  some 
contrariety  of  opinion  would  perhaps  have  existed  on 
this  point.  But  it  has  been  sufficiently  shown  that  the 
practice  of  resorting  to  a  court  of  chancery  in  order 
to  set  up  an  equitable  against  the  legal  tide,  recei- 
ved, in  its  origin,  the    sanction  of  the  court  of  ap- 
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BoDLEY      peals,  \yhile  Kentucky  remained  a  part  of  Virginia, 
T,    ^"  and  has  been  so  confirmed  bv  an  uninterrupted  series 

lAYI-OR.  -      ,         .     .  ,  .  -  ,     .  ,       . 

.,„^!^  ^*-^^__,,  of  decisions  as  to  be  incorporated  into  their  system, 
and  to  be  taken  into  view  in  the  consideration  of 
every  title  to  lands  in  that  country.  Such  a  princi- 
ple cannot  now  be  shaken. 

But  it  is  an  inquiry  of  vast  importance  whether, 
in  deciding  claims  of  this  description,  a  court  of 
equity  acts  upon  its  known,  established  and  general 
principles,  or  is  merely  substituted  for  a  court  of 
law,  with  power  to  decide  questions  respecting  rights 
under  the  statute,  as  they  existed  previous  to  the 
consummation  of  those  rights  by  patent. 

It  has  been  argued  that  the  right  acquired  by  an 
entry  is  a  legal  right,  because  it  is  given  by  a  statute, 
that  it  is  the  statutory  inception  of  a  legal  title  which 
gives  to  the  person  making  it  a  right,  against  every 
person  not  having  a  prior  entry,  to  obtain  a  patent 
and  to  hold  the  land.  The  inference  drawn  from 
this  is,  that  as  the  law  affords  no  remedy  against  a 
person  who  has  defeated  this  right  by  improperly 
obtaining  a  prior  patent,  a  court  of  chancery,  which 
can  afford  it,  ought  to  consider  itself  as  sitting  in  the 
character  of  a  court  of  law,  and  ought  to  decide 
those  questions  as  a  court  of  law  would  decide 
them,  if  capal)le  of  looking  beyond  the  patent. 

This  reasoning  would  perhaps  be  conclusive  if  a 
court  of  chancery  was,  by  statute,  substituted  in  the 
place  of  a  court  of  law,  with  an  express  grant  of 
jurisdiction  in  the  case.  But  the  jurisdiction  exer- 
cised ^  by  a  court  of  chancery  is  not  granted  by 
statute;  it  is  assumed  I^y  itself:  and  what  can  justify 
that  assumption  but  the  opinion  that  cases  of  this 
description  come  within  the  sphere  of  its  general 
action  ?  In  all  cases  in  which  a  court  of  equity 
takes  jurisdiction,  it  will  exercise  that  jurisdiction 
upon  its  own  principles.  It  is  believed  that  no  ex- 
ception to  this  rule  is  to  be  found  in  the  books,  and  . 
the  state  of  land  titles  in  Kentucky  is  not  believed 
to  furnish  one.  The  true  ground  of  the  jurisdic- 
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tion  of  a  court  of  equity  is,  that  an  entry  is  con- 
sidered as  a  record  of  which  a  subsequent  lo- 
cator may  have  notice,  and  therefore  must  be  pre- 
sumed to  have  it;  consequently,  although  he  may 
obtain  the  first  patent,  he  is  liable,  in  equity,  to  the 
rules  which  apply  to  a  subsequent  purchaser  with 
notice  of  a  prior  equitable  right.  This  certainly 
brings  the  validity  of  the  entries  before  the  court, 
but  it  also  brings  with  that  question  every  other 
which  defeats  the  equity  of  the   plaintiff. 

The  court,  therefore,  will  entertain  jurisdiction 
of  the  cause,  but  will  exercise  that  jurisdiction  in 
conformity  with  the  settled  principles  of  a  court  of 
chancery.  It  will  afford  a  remedy  which  a  court  of 
law  cannot  afford,  but  since  that  remedy  is  not  given 
by  statute,  it  will  be  applied  by  this  court  as  the 
principles  of  equity  require  its  application. 

Neither  is  the  compact  between  Virginia  and 
Kentucky  considered  as  affecting  this  case. 

If  the  same  measure  of  justice  be  meted  to  the 
citizens  of  each  state,  if  laws  be  neither  made  nor 
expounded  for  the  purpose  of  depriving  those  who 
are  protected  by  that  compact,  of  their  rights,  no 
violation  of  that  compact  is  perceived. 

The  court  will  proceed,  then,  to  inquire  into  the 
rights  of  the  parties^^and,  in  making  this  inquiry, 
will  pay  great  respeCiVjO  all  those  principles  which 
appear  to  be  well  esiab^ished  in  the  state  in  which 
the  lands  in  controversy  lie. 

Taylor  holding  the  eldest  patent,  it  is  necessary 
that  the  complainants  below  should  found  their  title 
on  a  good  entry.  1  he  validity  of  their  entry,  there- 
fore, is  the  first  subject  of  examination. 

It  was  made  on  the  17th  of  October,  ITSS,  and 
is  in  these  words;  "  Henry  Crutcher  and  John 
Tibbs  enter  10,000  acres  of  land  on  a  treasury  war- 
rant, beginning  at  a  large  black  ash  and  small  buck- 
eye marked  thus,  I.  T.   on  the   side   of  a  buffalo- 
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BoBLEY  road  leading  from  the  lower  blue  licks  a  N.  E. 
Tay\or.  course,  and  about  seven  miles  N.  E.  by  E.  from  the 
said  blue  licks,"  &c. 

The  only  objection  to  this  entry  is,  that  the  begin- 
ning is  uncertain. 

Were  the  validity  of  this  objection  to  be  admit- 
ted, it  would  shake'almost  every  title  in  Kc^ntucky. 
If  it  be  recollected  that  almost  every  acre  oi  good 
land  in  that  state  was  located  at  a  time  when  only  a 
few  individuals,  collected  in  scattered  forts  or  vil- 
lages, encroached  on  the  rights  of  the  savages  and 
wild  beasts  of  the  country,  that  neither  thtse  sparse 
setders,  nor  those  hardy  adventurers  who  travelled 
thither  in  quest  of  lands,  could  venture  out  to  ex- 
plore the  countrv,  vv  ithout  exposing  their  lives  to  im- 
minent hazard,"that  many  of  those  who  had  thus 
explored  the  country,  and  who  made  locations,  wevre 
unlettered  men,  not  only  incapable  of  expounding 
the  laws,  but  some  of  them  incapable  of  reading,  it 
is  not  wonderful  that  the  courts  of  Kentucky  should 
have  relaxed,  in  some  degree,  the  rigour  of  the  rule 
requiring  an  impracticable  precision  in  makuig  en- 
tries, should  have  laid  hold  of  every  circumstance 
which  might  afford  that  certainty  which  the  law  has 
required,  and  should  be  content  with  that  reasona- 
ble certainty  which  would  enable  a  subsequent  loca- 
tor, by  the  "exercise  of  a  due  degree  of  judgment 
and  xliligence,  to  locate  his  own^Jands  on  the  adja- 
cent residuuna. 

) 

The  entry  of  Crutcher  and  Tibbs  possesses  this 
reasonable  certainty. 

The  blue  licks  was  a  place  of  general  notoriety, 
and  there  appears  to  have  been  no  difficulty  in  as- 
certauiing  the  point  from  which  the  mensuration 
should  commence.  There  being  only  one  of  the 
three  roads  leading  from  that  point,  which  ran  nearly 
a  N.  E.  course,  no  subsequent  locator  could  doubt 
on  which  road  this  land  was  placed.  The  entry 
having  called  for  visible  objects  on  the  road   about 
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seven    miles   from   the   licks,    those  visible  objects     i^'^^i 
might  be  discovered  without  any  extraordinary   ex-     tayi 
ertionj   and  if  they   could  not   be   discovered,  then    v,^. 
that  call,   according   to   the   course   of  decisions    in 
Kentucky,   would    be  discarded,    and    about   seven 
miles  would  be  considered    as    seven    miles.       But 
those  objects  remained,  and  it  appears  that  no  diffi- 
cultv  has  arisen,  or  ought  to  arise,   on    this   point. 
The  jury  have  found  it  to  be  the   beginning   called 
for  in  the  entry. 

The  entry,  therefore,  of  Crutcher  and  Tibbs  is 
sufficiently  certain,  and  the  court  will  proceed  to 
examine  the  entry  and  survey  of  Taylor. 

This  entry  being  the  last  link  of  a  chain  com- 
mencing with  Jacob  Johnson,  it  is  necessary  to  fix 
Jacob  Johnson,  in  order  to  ascertain  the  position  of 
Taylor. 

Jacob  Johnson's  title  is  a  settlement  and  pre-emp- 
tion; a  certificate  for  which  was  granted  by  the  com- 
missioners, on  the  rth  day  of  January,  1789,  in  the 
following  terms. 

Peter  Johnstm,  heir  at  law  of  Jacob  Johnson,  de- 
ceased, this  day  claimed  a  settlement  and  pre-emption 
to  a  tract  of  land  in  the  district  ot  Keniucky,  lying 
on  the  east  side  of  the  buffalo-road  leading  from  the: 
blue  licks  to  Limestone^  nine  miles  from  the  lick- 
on  the  upper  road,  by  the  said  decedent's  raising  a 
crop  of  corn  in  the  year  1776.  Satisfactory  proof 
being  made  to  the  court,  they  are  of  opinion  that 
the  said  Peter  Johnson,  &c.  has  a  right  to  a  settle- 
ment of  400  acres  of  land  to  include  the  above  lo- 
cation, and  the  pre-emption  of  1,000  acres  adjoining, 
and  that  a  certificate  issue  accorduigly. 

Un  the  21st  of  February,  1780,  this  certificate,  so 
far  as  respected  the  settlement  of  400  acres,  was  en- 
tered with  the  surveyor. 

It  is  the  opinion  of  the  court  that  the  400  acres 
Vol.  V.  '  Ff 
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BoDLEY       of  land  should  lie  entirely  on    the   east  side   of  the 
ry    ^  road,  that  it  should  begin    at    the    distance  of  nine 

^j^    ^^     milf  s,  and  that  those  miles  should   be  computed  not 
"^^r^    ^y  ^  straight  line,  but  according  to  the  meanders  of 
the  road. 

In  this  respect  the  court  perceives  a  clear  distinc- 
tion between  a  call  lor  one  place  by  its  distance  from 
another,  if  the  intermediate  space  be  entirely  woods, 
or  if  a  stream,  which  cannot  well  be  followed,  passes 
from  the  one  lo  the  other,  and  where  a  road  is  called 
for,  which  conducts  individuals  from  point  to  point. 
The  distance  of  places  from  each  other  is  not  generally 
computed  by  a  stream  not  navigable,  but  is  always 
computed  by  a  road  which  is  travelled.  It  is,  there- 
fore, the  opinion  of  the  court  that  where,  as  in  this 
case,  there  is  no  other  call  in  the  entry  showing  a 
contrary  intent,  and  the  entry  is  placed  on  a  road  at 
a  certain  distance  from  a  s^iven  point  by  which  the 
road  passes,  the  distance  is  to  be  computed  by  the 
meanders  of  the  road,  and  not  by  a  straight  line. 

The  beginning  of  Johnson's  settlement  being 
found,  and  its  western  side  being  placed  along  the 
road,  the  next  inquiry  is,  in  what  manner  the  land  is 
to  be  surveyed. 

In  order  to  give  certainty  to  locations  of  this  de- 
scription, the  courts  of  Kentucky  have  uniformly 
determined  that  they  shall  be  understood  as  being 
made  in  a  square.  Johnson's  line  upon  the  road, 
therefore,  must  extend  along  the  road  until  two 
lines  at  right  angles  from  each  end  of  this  base 
shall,  with  a  third  line  parallel  to  the  general  course 
of  the  road,  include,  in  a  figure  which,  if  the  road 
b.'  reduced  to  a  straight  line,  would  make  a  square, 
the  quantity  of  400  acres  on  the  east  side  of  the 
road. 

The  next  link  in  this  chain  of  entries,  on  which 
the  title  of  Tavlor  depends,  is  Ambrose  Walden's. 

On  the  22d  of  May,  1780,  Ambrose  Walden  eh- 
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cered  1,333  acres  on  the  east  side  of  Jacob  John- 
son's settlement  and  pre-emption,  on  the  waters  of 
Johnson's  fork,  a  branch  of  licking,  to  inclucie 
two  cabins  on  the  north  side  of  said  fork,  built  by 
Simon  Butler,  and  to  run  eastwardly  for  quantity. 

The  cabins,  it  is  said,  cannot  be  found;  or,  if 
found,  cannot  be  distinguished.  The  waters  of 
Johnson's  fork  would  be  too  vague,  and,  therefore, 
the  validity  of  this  entry  must  depend  on  the  call 
for  Johnson's  settlement  and  pre-emption. 

This  is  said  to  be  insufficient,  because  the  pre- 
emption had  not,  at  that  time,  been  located  with 
the  surveyor,  and  the  certificate  of  the  commission- 
ers was  no  location.  Johnson's  pre-emption,  there- 
foi-e,  had,  on  the  22d  of  May,  1780,  no  locality,  a 
subsequent  entry  could  not  depend  upon  it;  for  it 
might  be  placed  in  any  situation,  or  in  any  form, 
provided  it  be  so  placed  as  to  adjoin  his  settlement 
in  any  point. 

The  argument  with  respect  to  the  pre-emption  ap- 
pears to  the-court  to  be  conclusive.  This  pre-emp- 
tion right  certainly  had  no  locality  on  the  22d  of 
May,  1 780,  and  an  entry  made  to  depend  entirely 
on  it  would  have  been  too  vague,  too  uncertain,  to 
be  maintained.  But  it  does  not  follow  that  the  en- 
try of  Ambrose  Walden  is  void.  He  does  not  call 
singly  for  the  pre-emption,  he  calls  for  "  the  east  side 
of  Johnson's  settlement  and  pre-emption  right;"  and 
it  seems  to  the  court  that  a  fair  application  of  the 
principles  which  have  governed  in  Kentucky  in 
similar  cases,  will  maintain  this  location. 

The  settlement  was  actually  located  ;  the  pre-emp- 
tion, at  the  time,  had  no  other  than  a  potential  exist- 
ence; and  the  uniform  course  of  decisions  appears 
to  have  been  to  discard  one  call  which  is  either  im- 
possible or  uncertain,  and  to  support  the  entry,  if 
there  be  other  calls  which  are  sufficiently  certain. 
The  decisions  have  gone  so  far  as  to  dismiss  a  part 
of  the  description  of  n  single  call,  if  other  terms  of 
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description  be  sufficient  to  ascertain  the  thing  called 
for.  Now  the  call  for  the  settlement  right  is  valid 
and  certain ;  and  the  court  is  not  of  opinion  that 
this  certainty  is  rendered  uncertain  by  being  united 
to  the  call  for  a  pre-emption  which  had  no  real  ex- 
istence. 

The  call  appears  to  be  substantially  the  same  as 
if  it  had  been  for  the  land  of  Johnson.  His  settle- 
ment and  pre-emption  was  perhaps  the  nam'^  which, 
in  common  parlance,  designated  this  land  even  be- 
fore the  location  of  the  pre-emption,  because  it  was 
appendant  to  the  settlement.  It  has  been  decided 
that  a  call  for  the  land  would  be  good,  and  the  court 
thinks  that  decision  applicable  to  this  case. 

Against  this  has  been  urged  the  doubt  which  a 
subsequent  locator  would  have  entertained  at  the 
time,  whether  Johnson  might  not  have  been  permit- 
ted to  locate  his  pre-emption  on  any  land  adjoining 
his  settlement,  and  whether  Walden's  entry  calling 
for  that  pre-emption  might  be  decided  to  be  good, 
and  to  be  placed  so  as  to  bind  upon  it.  This  doubt, 
it  is  said,  though  now  removed,  then  existed,  and 
would  have  operated  on  the  mind  of  the  subsequent 
locator. 

1  he  force  of  this  argument  will  not  be  denied. 
But  it  must  also  be  admitted  that  it  applies  with 
equal  strength  to  the  course  of  artificial  reasoning 
Avhich  has  governed  the  decisions  ot  the  courts  of 
Kentucky,  and  on  which  the  titles  of  the  people  of 
that  country  depend.  Subsequent  locators  must 
have  doubted  in  what  manner  any  of  these  questions 
would  te  decided.  But  having  been  decided,  the 
certainty  which  they  have  introduced  is  carried  back 
to  the  time  when  the  location  was  made,  and  affirms 
that  location. 

It  has  also  been  said  that  it  is  uncertain  which 
side  of  Johnson's  settlement  is  the  east  side,  and 
ihat,  in  point  of  fact,  the  upper  side,  or  that  furthest 
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from  the  blue  licks,  faces  the  east  more  nearly  than     Bodley 

any  other.  _    ^■ 

J  Taylor, 

However  this  fact  may  be,  the  court  is  of  opinion  "*^^ 

that  the  terms  of  Johnson's  entry  designate  his  east 
side.  His  settlement  is  to  lie  on  the  east  side  of 
the  road.  The  road,  then,  in  contemplation  of  the 
locator,  forms  the  west  side,  and  the  side  opposite 
the  road  must  be  the  east  side.  The  entry  must 
have  been  so  understood  by  all  subsequent  locators, 
and  when  they  call  for  his  east  side,  the  intention  to 
place  themselves  on  the  side  opposite  the  road  is 
sufficiently  intelligible. 

In  this,  as  in  other  difficulties  which  occur  in 
the  course  of  the  inquiry,  it  is  material  to  observe 
that  the  bill  does  not  charge  Taylor's  entry  to  be 
void  for  uncertainty.  On  the  contrary  it  impliedly 
admits  the  certainty  of  his  location,  and  charges 
that  his  survey  does  not  conform  to  it.  The  real 
question,  then,  is  not  whether  Taylor  shall  be  sur- 
veyed at  all,  but  where  he  shall  be  placed. 

The  entry  of  Ambrose  Walden,  then,  will  lie  on 
the  east  side  of  Johnson's  settlement,  that  is,  on  the 
side  opposite  the  road;  and,  this  point  being  esta- 
blished, the  manner  in  which  his  land  is  to  be  sur- 
veyed is  free  from  further  doubt.  It  is  to  be  laid 
off  in  a  square,  the  centre  of  the  base  line  of  which 
is  to  be  the  centre  of  the  south-eastern  line  of  John- 
son's settlement. 

The  next  entry  to  be  considered  is  that  of  John 
Walden.  He  enters  1,666  2-3  aci-es  joining  Am- 
brose Walden,  on  the  south  and  south-east,  and  to 
run  east  and  south-east  for  quantity. 

Although  Ambrose  Walden  has  no  south  side, 
yet  it  is  sufficiently  apparent  that  his  south-west  side 
was  intended  by  the  locator.  The  difficulty  arises 
from  the  subsequent  call  of  the  entry  to  run  east  and 
south-east  tor  quantity.  A  line  drawn  east  from 
Ambrose  Walden's  south-western  corner  would  pass 
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BoDLEY  through  the  middle  of  his  land,  and  a  line  drawn 
Taylor,  south-east  from  the  same  corner  would  pass  either 
through  or  so  near  his  land  as  to  make  it  almost  im- 
possiI)le  to  suppose  that  the  locator  could  have  in- 
tended to  make  so  long  and  narrow  a  triangle.  The 
reasonable  partiality  of  Kentucky  for  rectangular 
figures  must,  therefore,  decide  the  shape  of  John 
Walden's  land,  and  regulate  the  manner  in  which 
this  call  of  his  entry  is  to  be  understood.  Ambrose 
Walden's  north-western  line  must  be  extended  to 
the  south,  and  a  line  must  be  drawn  due  east  from 
his  eastern  corner,  so  that  a  line  parallel  to  his  south- 
eastern line  intt-rsecting  a  line  drawn  south-east 
from  the  extremity  of  the  north-western  line  of  Am- 
brose Walden  continued  shall  lay  off  1,666  2-3  acres 
of  land  in  equal  quantities  on  the  northern  and 
south-eastern  sides  of  Ambrose. 

It  is  not  to  be  disg-'.iised  that  there  is  much 
difficultv  in  placing  John  Walden,  but  the  court  ran 
perceive  no  mode  of  placing  him  more  conformable 
to  the  principles  which  prevail  in  Kentucky  than 
that  which  it  has  adopted. 

We  are  now  brought  to  Taylor^s  entry. 

On  the  22d  of  May,  1 TSO,  John  Taylor  enter.i 
3,000  acres  adjoining  John  Walden  on  the  north 
side  of  Johnson's  fork  of  licking,  on  the  east  and 
south-east  side,  running  up  and  down  said  creek, 
and  north  for  quantity,  to  include  an  improvement 
made  by  Jacob  Drennon  and  Simon  Butler. 

There  is  to  John  Walden's  land  no  east  side,  nor 
any  side  so  nearly  east  as  the  south-east  side.  The 
word  side,  being  in  the  singular  number,  and  the 
same  side  answering,  better  than  any  other,  both 
parts  of  the  description,  the  land  must  lie  on  the 
south-east  side. 

It  is  also  thought  to  be  the  more  reasonable  con- 
struction of  the  entry  that  the  words,  on  the  north 
side   of  Johp.sou's   fork,    refer  to   the    situation   ol 

€• 
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John  Walden's  land,  not  to  the  location  of  Taylor's, 
but  this  is  probably  not  important  in  the  case.  Tay- 
lor is  to  lie  on  the  south-east  of  Walden,  to  include 
an  improvement  made  by  Drennon  and  Butler,  to 
run  up  and  down  the  creek,  and  north  for  quantity. 

With  these  calls,  it  would  bave  been  the  opinion 
of  the  court  that  Taylor  could  not  cross  the  creek, 
had  not  his  entry  called  for  an  object  on  the  south 
side  of  the  creek.  That  object  is  the  improvement 
made  by  Jacob  Drennon  and  Simon  Butler. 

It  has  been  said  that  the  country  was  covered 
\rith  cabins,  and  that  therefore  this  call  was  no  de- 
signation of  the  land  that  was  located.  This  ar- 
gument is  correct  so  far  as  it  is  urged  to  prove  that 
this  would  not  be  sufficient,  as  a  general  description, 
to  enable  subsequent  locators  to  say  in  what  part  of 
the  country  this  entry  was  made.  Neither  v/ould 
the  letters  I.  T  marked  on  a  tree  answer  this  pur- 
pose. Bat,  when  brought  into  the  neighbourhood 
by  other  parts  of  the  description,  these  letters  serve 
to  ascertain  the  beginning  of  the  entry  under  which 
the  claim  adversary  to  that  of  Taylor  is  supported. 
So  Taylor  informs  subsequent  locators  of  the  neigh- 
bourhood in  which  his  land  lies,  by  calling  for  the 
south-east  side  of  John  Wakkn's  entry,  on  the 
north  of  Johnson's  lork,  which  is  found  by  a  refer- 
ence to  other  entries  which  commence  at  a  point  of 
public  notoriety.  When  brought  to  the  south-east 
side  of  John  Walden,  he  is  near  the  cabin  called  for, 
and  it  does  not  appear  that  there  was,  in  the  neigh- 
bourhood, any  other  cabin  which  this  entry  could 
possibly  be  understood  to  include.  This  part  of  the 
description,  then,  will  carry  Taylor  to  the  south 
side  of  Johnson's  fork,  and,  if  permitted  to  cross 
that  fork,  the  favourite  figure  of  the  square  must  be 
resorted  to.  Against  this  it  is  said  that,  in  such  a 
case,  the  rule  ot  Kentucky  will  carry  him  no  further 
than  barely  to  include  the  object  of  his  call.  But 
this  rule  cannot  apply  to  this  case,  because  it  would 
give  a  survey  the  breadth  of  which  would  not  be 
one  third  of  its  length. 


Tayi.oi 
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It  is  impossible  to  look  at  the  general  plat  re- 
turned in  this  case  without  feeling  a  conviction  that 
the  survej  or  considered  that  fork  which,  in  the  plat, 
is  tertned  mud  lick  fork,  as  Johnson's  fork;  and 
there  is  no  testimony  in  the  cause  which  shows  that, 
when  this  location  was  made,  that  middle  stream 
which  runs  through  Taylor's  survey  was  denomi- 
nated Johnson's  fork.  Jhe  finding  of  the  jury, 
however,  that  the  roads  and  water-courses  are  rightly 
laid  down,  must  induce  the  opinion  that  this  fact 
was  proved  to  them. 

In  a  case  where  the  mistake  is  so  obvious,  the 
rule  which,  under  circumstances  so  doubtful,  rela- 
tive to  place,  deprives  the  person,  in  surveying 
whose  property  the  mistake  has  been  made,  of  his 
legal  title,  appears  to  be  a  severe  rule  to  be  adopted 
in  a  court  of  equity.  But  such  is  the  situation  of 
land  titles  in  Kentucky,  that  the  rule  must  be  in- 
flexible. 

Taylor,  then,  must  adjoin  John  Walden  on  his 
south-east  side,  where  that  line  crosses  Johnson's 
fork,  if  it  does  cross  it,  and  if  it  does  not,  then  at 
its  south-eastern  extremity,  which  will  be  nearest 
Johnson's  fork.  If  a  square  formed  upon  the  whole 
line  shall  contain  less  than  three  thousand  acres, 
then  two  lines  are  to  be  extended  due  north  until, 
■with  a  line  running  east  and  west,  the  quantity  of 
three  thousand  acres  shall  be  contained  in  the  whole 
figure.  If  such  a  square  shall  contain  more  than 
three  thousand  acres,  then  it  is  to  be  laid  oflp  on  so 
much  of  Walden's  line  as  to  contain  the  exact  quan- 
tity. 

This  being  the  manner  in  which  it  appears  to  the 
court  that  Taylor's  entry  ought  to  be  surveyed, 
it  remains  to  inquire  whether,  under  the  principles 
which  govern  a  court  of  equity  in  affording  its  aid 
to  an  equitable  against  a  legal  title,  the  complainants 
below  ought  to  recover  any,  and,  if  any,  what  part 
of  the  lands  surveyed  by  Taylor,  and,  if  any,  what 
terms  are  to  be  imposed  upon  them. 
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The  entry  as  well  as  patent  of  Taylor  is  prior  to 
that  under  which  the  complainants  in  the  district 
court  assert  their  title.  Of  the  entries  made  within 
their  location,  therefore,  they  had  that  implied  notice 
which  gives  a  court  of  equity  jurisdiction  of  this 
cause.  They  cannot  object  to  the  opcratioa  of  a 
principle  which  enables  them  to  come  into  court. 
But,  in  addition  to  this  principle,  they  must  be  con- 
sidered as  having  notice,  in  fact,  of  these  locations. 
The  position  of  the  entries  of  both  plaintiffs  and  de- 
fendant is  ascertained  by  calling  for  certain  dis- 
tances along  the  same  road  from  the  s  ^me  object. 
Crutch>-r  and  Tibbs,  therefore,  when  they  m  ide 
their  location,  knew  well  that  they  included  the 
Waldens  and  Taylor,  and  that  their  entry  could 
give  them  no  pretensions  to  the  lands  previously 
entered  by  those  persons.  If,  by  any  inadvertence, 
the  Widdens  and  Taylor  have  surveyed  land  to 
which  Crutcher  and  Tibbs  were  entitled,  and  b;ive 
left  to  Crutcher  and  Tibbs  hmd  to  which  the  Wal- 
dens and  Tavlor  were  entitled,  it  would  seem  to  the 
court  to  furnish  no  equity  to  Crutcher  and  Tib')s 
against  the  legal  title  which  is  held  by  their  adver- 
saries, unless  they  will  submit  to  the  condition  of 
restoring  the  lands  they  have  gained  by  the  inadver- 
tence of  which  they  complain. 

The  court  does  not  liken  this  inadvertent  survey 
of  lands,  not  within  the  location,  to  withdrawing  of 
the  warrant  and  re-entering  it  in  another  place. 
The  latter  is  the  act  of  the  mind  intentionally  aban- 
doning an  entry  once  made :  the  former  is  no  act 
of  the  mind,  and  so  far  from  evidencing  an  inten- 
tion to  abandon,  discovers  an  intention  to  adhere  to 
the  appropriation  once  made.  Although  their  le- 
gal effect  may  be  the  same,  yet  they  are  not  the 
same  with  a  person  who  has  gained  by  the  inad- 
vertence, and  applies  to  a  court  of  equity  to  in- 
crease that  gain. 

Was  this,  then,  a  case  of  the  first  impression, 
the    court   \youlcl   strongly    incline   to    tlae    opinioij 

Vol.  V.  G  g 


234  SUPREME  COURT  U.  S. 

that  Bodley  and  Hughes  ought  not  to  receive  a 
conveyance  for  the  lands  within  Taylor's  survey, 
and  not  within  his  entry,  but  on  the  condition  of 
their  consenting  to  convey  to  him  the  lands  they 
hold  which  wcrtt  within  his  entry  and  are  not  in- 
cluded in  his  survey.  But  this  is  not  a  case  of  the 
first  impression.  The  court  is  compelled  to  believe 
that  the  principle  is  really  settled  in  a  manner  dif- 
ferent from  that  which  this  court  would  deem  cor- 
rect. It  is  impossible  to  say  how  many  titles  might 
be  shaken  i)y  shaking  the  principle.  The  very 
extraordinary  state  of  land  title  in  that  country 
has  compelled  its  judges,  in  a  series  of  decisions, 
to  rear  up  an  artificial  pile  from  Avhich  no  piece 
can  !)e  taken,  by  hands  not  intimately  acquainted 
with  the  building,  without  endangering  the  structure, 
and  producing  a  mischief  to  those  holding  under 
it,  the  extent  of  which  may  not  be  perceived.  The 
rule  as  adopted  must  be  pursued. 

Taylor,  th(j:m,  must  be  surveyed  according  to  the 
principles  laid  down  in  this  decree,  and  mvist  con- 
vey to  the  plaintiffs  below  the  lands  lying  within 
his  patent  and  theirs,  which  were  not  within  his  en- 
try. 


The  first  sui-- 


.0<«» 

TAYLOR  AND  QUARLES  v.  BROWN. 

ERROR  to  the  district  court  for  the  Kentucky 
iiuli'tarv"  land  district,  in  a  suit  in  chancery,  wherein  Taylor  and 
varrarit  in  Quarlts  'Were  complainants  against  Brown.  The 
tbcMM-ior  emii^  ^'^^    ^^    ^^'^    complainants    was    dismissed    by    the 

ly.     TIse    siir-  cOUrt  below. 

vey  is    the    act 

of    appi opriti-  .  ,    .  ,  ,  ... 

lion.  Both    parties    claimed    under   military    warrants 

'1  he  certifi-  vipon  thtr  king's  proclamation,  for  services  rendered 

•'.rite  ■<(  survey       ■ .  i 

issunk-ienievi-  pnor  to  the  year  1763. 

(lencethat  the 

warniBt  was  in        tu  i    •  ,  i    •  -i  i  ^    • 

the   hands   of       ^ '^^    complainants    claimed   under   a  warrant  m 
tiic  surveyor.    favouV  of  Atigus  M'Donald^  for  2,,000  acres  issued 
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the  5th  of  February,  1  774.     The  defendant  claimed     Taylor 
under  a    warrant   in    favour  of  Jcthro  Sumner^  for      y^o'^^r. 
2,000    acres,    issued   the    3d   of    December,   1773.     .„^-^^^^^ 
McDonald's  survey  was    made  on   the  7th  of  July,     That,  clause 

1774.  Sumner's  was   made  on   the   24th   of  June,  ;;[^/^;.%>^;| 

1775,  and  he  obtained  a  patent  on  the  5th  of  Janua-  nia,  wl.ieii  le- 
ry,  1780.  The  patent  upon  McDonald's  survey,  ^;^'^',^;^^  ^*;J*-"|^y 
was  not  issued  until  the  10th  of  January,  1792;  recorded  wiih- 
so  that  the  complainants  had  a  younger  warrant  ">  two  months 
and  patent,  but  the  elder  survey.  The  defendant  is  merely  Ji- 
had the  elder  warrant  and  patent,  but  the  youncer  ■i-ectort)  lo  the 

T»yT.T-k  in  •       1      1      !    r.  r^,^'~  surveyor;   and 

survey.  M'Donald  s  survey  included  3,02j  acres ;  |,is  neglect  to 
Sumner's  included,  2,576  acres.  The  quantity  co-  rccorcf  it  does 
vered  by  both  surveys  was  1,080  acres,  of  which  "^e  sirve'j?'^^ 
Taylor  claimed  660,  and  Quarles,  200;  it  did  not  it  isnome- 
appear  who  claimed  the  other  220  acres,  included  i]te*(ieniu\ sm-^ 
in  the  interference.  vcyor       who 

made  the  sur- 

^  -iirr  irr<  ""^V'  shtllld 

M'Donald  s  survey  was  made  by  Hancock  Tay-  make  out  the 
lor,  an  assistant  surveyor  of  Fincastle  county,  where  ^^^\  ""^  '^s''^'- 
the  lands  lay,  who,  before  his  return  to  the  office,  be  doiie  from 
was  killed  by  the  Indians  on  the  last  of  July,  1774,  l''s  notes,  by 
but  his  field-books  and  papers  were  preserved  by  survej^a'."'^'^"' 
his  attendants,  and  delivered  to  the  principal  sur-  A  subse- 
veyor  of  the  county,  in  September,  1774,  who  made  Kmil'.rvh-- 
out  a  plat  therefrom.  ginia,  without 

notice    of   the 
rr.1  1    •  1  1  Ml     1  11  r  P'''''i'  location, 

1  he  complamants  bill  charges,  that  the  survey  or  cannot  protect 
Sumner  was  fraudulentlu  made,  so  as   to    interfere  h'>«s';'i  [^J  ^\- 

■   ^     n*iT-»  in  ■    1  1       •  11-  1     tainnig  liie   el- 

with  M'Donald  s.      1  he  answer   denies    the   Iraud;  der  ij.tcnt. 
and  there  was  no  evidence  of  fraud,  or  even  of  no-  ^  turvej  is  not 

^..y^cc  ^oid  becauoc  it 

tice  on  the  part  ot  Sumner.  includes  more 

land    liiai)  was 

P.  B.  Key  and  Roxuan,  for  the  complainants,  (the  "^l^^.^^^i  '"  ty 
plaintiffs  in  error,)  contended,  that  the  survey  made  the  warrant. 
by  Hancock  Taylor,  and  the  plat  and  certificate  of  sur-  ^.J]^^.   f^^l\^ 
vey  made  out  by  the  principal  surveyor,  were  a  good  inception  ot  ti- 
execution  of  the   warrant,  and  were  a  complete  ap-  ^}^->  "pd there 

c     1       ,        \  1  '^      .         '      tore,  III  a  court 

propriation  or  the  land  surveyed,  so  as  to  give  to  of  equity,  the 
M'Donald  a  prior  title  in  equity  ;  and  that  the  sub-  pL^^s'in      who 

1  ,    ,        1  ,  lias  iirst  appro- 

sequent  patent  related   back    to  the  survey,  so  as    to  |„iate(i       the 

give    to    the   complainants    a   better  title   in  eqvjitv  i"'"'    ''"«  the 

than  the  defendants.  '    ''"^'  '="^'  ''"" 
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'rAYLou  Pope  and  Szuunn^  contra,  contended,         , 

V  ^  -^  /  1.  That  it  did  not  appear  that  M'Donald's  war- 
kss  Lis  equity  ^'1"^  *^ver  was  in  the  hands  of  the  surveyor. 

is  impnii-ed  by 

si'»nces*'of  U^J  2.  That  the  survey  was  not  recorded  within  two 
case  months  after  it  was  made. 

The  locat'>r 
of    a   wrtrrant  •  /•     •  •        -rx 

tin(ieit;ik(s  3.  That  the  survcy  was  not  certified  by  Hancock 

liimseif  lofind  Xavlor,  the  assistant  surveyor  who  made  the  survey. 

apltroprinted 

land,  and  his  4.  That  the  complainants  had  a  remedy  by  cflueaf; 
upmi  Niis'Twn  ^"^  having  negltcted  to  avail  themselves  of  that 
iiifoimatinn  to  remedy, thcv  could  not  have  relief  in  equity. 

the       govern-  J  •>         }  ^       ^ 

me-il,  and     at  ^^ 

his  own  risk.       5.  That  the  survev,  both  in  law  and  equity,  was 

He  cannot    be         •  j         ^^  ^jj  ^^^^  2,000  acres. 
considered     as  ' 

a       purchaser 

wiihout      no-      g^  That  the  complainants  have  no  equity. 

The    equity 

of  the  i)iior  1.  Upon  the  first  point  it  was  said  that  the  war- 
tends 'to  t^iie  f^nt  is  the  only  authority  for  the  officer  to  survey 
stjiphis  land  the  land ;  and  if  he  never  had  the  warrant,  the 
weiris'^'to  the  whole  proceeding  is  void.  It  must  be  proved, 
quantity  men-  therelore,  that  the  officer  had  the  warrant. 

tioned   in     the 

2.  Ihe  act  of  1778,  c.  14.  §  6.  requires  that 
every  survey  shall  be  recorded  by  the  surveyor,  in 
a  book  kept  by  him  for  that  purpose,  within  two 
months  after  the  same  shall  be  made.  This  was  a 
condition  precedent  to  the  validity  of  the  survey. 

3.  The  survey  was  not  certified  by  Hancock 
Taylor,  the  assistant  surveyor  who  made  the  sur- 
vey. 

It  is  an  incontroverti!)le  position,  that  when  the 
law  entrusts  an  officer  to  do  an  act  in  pais^  he  is 
the  only  person  v.'ho  can  certify  the  act  done.  A 
deputy  surveyor,  or  a  deputy  sheriff  does  not  de- 
rive his  authority  from  the  principal  surveyor,  or 
the  high  sheriff,  but  from  the  law.  l"he  principal 
has   only   the  appointment  of   the  deputy ;  but  hi« 
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authority  to  act  as,  and  for  the  principal,  is  derived 
from  the  hivv.  There  can  be  no  evidence  of  a  sur- 
vey, but  the  certificate  of  the  officer  who  made  it. 
If  a  man  went  to  make  a  settlement,  but  should  be 
killed  on  the  way,  it  is  true,  the  act  of  God  pre- 
vented, but  still  it  was  no  settlement. 

4.  The  complainants  had  a  remedy  by  caveat^ 
>vh(  n  they  might  have  established  their  title  at  law. 
Hiving  lost  this  remedy  by  the  ir  own  negliger.ce, 
it  is  contrary  to  the  principles  of  equity  to  aid  them. 

5.  The  survey  was  void  as  to  the  surplus,  beyond 
the  2,000  acres  authorized  by  the  warrant.  As  to 
this  surplus  M'Donald  was  a  mere  volunteer;  he 
paid  no  consideration  ;  it  wns  a  fraud  upon  the 
state;  and  a  mere  survey,  without  the  authority  of 
a  warrant,  can  give  no  title  in  equity.  Htighes's  Rep. 
21.  26.  Dougherty  v.  Crow.  Sneed^s  Kentucky 
Case.'i,  9.  Ward  v.  Kenton.  Sugd.  200,  201,  202. 
1  Fonb.   348. 

6.  The  complainants  have  no  equity.  The  defend- 
ant was  a  purchaser  for  a  valuable  consideration 
without  notice  of  any  title  or  claim  by  McDonald. 
No  fraud  or  notice  is  brought  home  to  Sumner. 
He  purchased  the  land  fairh  ;  he  has  paid  for  it  and 
obtained  the  legal  title;  and  he  must  hold  it  until 
some    other   person   shows   a  better  title  in  equity^ 

There  is  no  evidence  of  notice,  even  if  the  depo- 
sitions can  be  read  which  are  sent  up  with  the  re- 
cord;  of  which  there  is  strong  doubt;  for  the  jury, 
according  to  the  practice  in  is.entucky,  has  found 
all  the  facts  in  dispute  between  the  parties. 

Even  if  one  of  the  depositions  should  contradict 
the  answer,  yet  a  court  of  equity  will  never  decree 
against  the  defendant's  answer,  upon  a  single  depo- 
sition, unl-.'ss  it  be  strongly  corroborated  by  circum- 
stancei). 
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Taylor  [Livingston,  J.    Are  those  the  depositions  upon 

Rhovvn  "which  the  jury  acted  in  finding  the  facts?;  If  they 
are,  I,  for  myself,  should  consider  the  finding  con- 
clusive ;  and  that  we  could  not  look  into  the  depo- 
sitions. 

Marshall,  Ch.  J.  When  the  first  case  of  a 
suit  in  chancery  of  this  kind  came  before  this  court 
from  Kentucky,  the  court  was  struck  with  the  irregu- 
laritv  of  the  intervention  of  a  jury  to  ascertain  the 
facts  in  any  other  mode  than  by  an  issue  directed 
by  the  court  as  a  court  of  chancery;  and  as  this 
court  is  only  authorized  to  proceed  in  chancery 
cases  according  to  the  principles  and  usages  of 
courts  of  equity,  the  court  was  disposed  to  disre- 
gard facts  thus  found. 

The  court  felt  no  difficulty  in  looking  into  the 
depositions,  but  their  doubt  was,  whether  they  should 
take  into  consideration  the  facts  found.  However, 
as  such  a  practice  was  said  to  have  been  established 
in  Kentucky,  the  court  agreed  to  look  into  the  facts 
found  where  they  were  not  inconsistent  with  the 
depositions  in  the  cause.  I  think  the  first  case  of 
this  kind  which  came  up  fi'om  Kentucky  was  that 
of  Taylor  and  Boc/ley.] 

If  IVI'Donald  ever  had  equity,  he  has  forfeited 
it  by  his  negligence.  No  step  was  taken  to  com- 
plete the  title  from  1774  to  1792,  a  period  of  eigh- 
teen years.  2  IVosh.  106.  Pickett  v.  DcxvdalL  2 
Wash.  121.  Curry  v.  Burns.  1  Wash,  116.  White 
v.  Jones, 

The  doctrine  of  relation  applies  only  to  the 
parties  themselves,  viz.  to  M'Donald  and  the  com- 
monwealth of  Virginia.  It  does  not  apply  where 
the  rights  of  third  persons  are  concerned.  Co.  Litt. 
190.  Flowd.  188.  2  Vent.  200.  2  Wash.  113. 
i£0,  121. 

jRoxvan^  in  reply. 

t.   It   was  not  necessary  that   the  v.arrant  should 
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have  been   In  the  hands   of  the  surveyor.     It  was     TAYLoit 
sufficient  authority  to  him  to    survey  the  land  if  he      brown. 
knew  that  such   a   warrant  existed.     But  if  it  were   ,^»»-y""^ 
necessai'y  that  he   should  have  had  it  in  his  hands, 
the  presumption   arising  from  his  having  made  the 
survey  is    strong  that  he   had   the    warrant,    and  is 
sufficient  proof   of  that  fact   until  the  contrary  be 
proved.     The  bill  avers    that   the    warrant  was  de- 
livered  to  the  surveyor.     The  answer  does  not  deny 
it,  and  there  is  no  evidence    that   it   was  not.     It  is 
a  matter   only    between    the  complainants   and    the 
surveyor,  and  no  other  person   can  take    advantage 
of  it.     It  was  no  injury  to  the  defendant. 

2.  The  recording  the  survey  within  two  months 
was  a  duty  imposed  by  law  upon  the  surveyor,  and 
he  was  liable  to  a  penalty  if  he  neglected  to  do  so; 
but  his  neglect  could  not  invalidate  the  survey.  It 
does  not  appear  upon  the  record  that  the  survey  was 
not  recorded  within  the  two  months.  The  pre- 
sumption is,  that  the  officer  did  his  duty  till  the 
contrary  appears.  The  act  of  1748  requires  the 
surveyor  to  return  a  list  of  his  surveys  to  the  col- 
lege of  William  and  Mary,  who  were  entitled  to 
certain  fees  upon  every  survey.  It  cannot  be  con- 
tended that  the  surveys  were  void  if  the  list  was 
not  returned.  There  are  a  number  of  other  things 
required  of  the  surveyor  by  that  act,  yet  it  was 
never  supposed  that  his  neglect  to  do  them  would 
vacate  his  surveys.     The  recording  was  not  intend-  * 

ed  as  notice  to  others,  because  the  surveyor  was 
expressly  forbidden  by  law  to  give  a  copy  for  twelve 
months.  The  only  notice  which  the  legislature  in- 
tended should  be  given  to  subsequent  purchasers 
during  that  period  was  the  marking  and  bounding 
the  land. 

The  survey  is  the  appropriation.  Sumner  had  all 
the  notice  which  the  legislature  intended  he  should 
have.  The  depositions  show  that  the  land  was  ac- 
tually marked  and'  bounded  ;  and  that  the  marks 
and  bounds  were  a  matter  of  public  notoriety. 


Brow: 
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Taylob  The   act  of  recording  was  a  diitv    which  the  offi- 

cer vv  IS  bound  to  perform.  The  complainants  could 
not  comp«  1  him  to  pi  r form  it,  and  thercfi>re  they 
oiight  not  to  sutFer  if  he  m  glected  it.  The  issuing 
of  thi  patent  is  strong  evidence  either  that  the  sur- 
vey was  recorded  in  time,  or  th.it  the  want  of  such 
record  did  not  invalidate  the  title.  The  register  of 
the  1  md  office  was  the  person  best  acquainted  v  ith 
all  the  prc-rrquisites  to  a  grant.  After  a  lapse  of 
thirty  years,  ill  thtse  prerequisites  are  to  be  preserv* 
ed  until  the  contrary  appears. 

3.  It  was  not  necessary  that  the  plat  and  certificate 
sjhould  hv  made  out  by  the  same  officer  who  made 
the  survey.  Every  thing  that  is  done  by  a  deputy 
surveyor  is  supposed  in  law  to  be  done  by  the  prin- 
cipal, and  when  the  principal  himself  undertakes  to 
act,  there  can  be  no  question.  The  principal  is  the 
only  officer  known  to  the  law  whose  certificate  can 
be  respected.  If  the  deputy  acts,  it  is  in  the  name  of 
his  principal.  The  making  out  of  a  plat  and  certifi- 
cate from  the  field-book  is  a  mere  mechanical  ope- 
ration. It  may  as  well  be  done  by  another  as  by 
the  officer  who  actually  ran  the  lines. 

4.  The  complainants  were  not  bound  to  file  their 
caveat.  The  delay  is  no  argument  against  thiir 
claim.  It  appears  from  the  record  that  the  patent 
was  made  to  the  heirs  or  devisees  of  Pti 'Donald. 
His  death,  and  their  minority,  account  for  the  ap- 
parent delay, 

5.  As  to  the  sur];;Uis.  '^I'here  never  has  been  a 
survey  vacated  in  Kentucky  because  it  contained 
more  land  than  the  warrant  required.  If  tlie  lines 
had  comprehended  less,  the  party  must  have  been 
the  loser.  If  they  comprehend  more,  it  does  not  va- 
cate the  survey.  The  c>ise  of  Btckley  v.  BryaU) 
Sneed,  107.  is  decisive  as  lo  that  |)oint. 

6.  As  to  the  equity  of  the  case.  Ir  is  not  neces- 
sary now  to  inq'iire  hov.  th  ■  couvt-,  in  Ki  nUicky 
first  obtiiircd  a  chancer\  juribUiction  lu  cn^cs  of  th/s 
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kind.  By  a  long  course  of  practice,  the  question  of 
interfering  surveys,  or  entries,  has  been  a  question 
in  equity.  It  is  a  mode  of  getting  behind  the  patent. 
An  elder  patent  is  only  considered  as  a  means  of  pro- 
tecting the  prior  equity.  Sneed^  231.  233.  248.  26r. 
283.   331. 

The  survey  of  M'Donald  was  a  prior  appro- 
priation of  the  land.  It  was  no  longer  waste,  vacant, 
or  unappropriated  land.  It  was  not  a  subject  for 
Sumner's  warrant  to  operate  upon.  Lapse  of  time  can- 
not enfeeble  a  claim.  It  either  destroys  it  altogether, 
or  it  has  no  effect. 

If  the  court  would  restrict  M'Donald  to  his  2,000 
acres,  where  shall  they  be  laid  off?  The  impos- 
sibility of  locating  them,  so  as  to  designate  th(  sur- 
plus, is  a  sufficient  reason  for  not  adopting  the  prin- 
ciple. 

March  1. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court. 

In  this  case  the  title  of  both  parties  originates  in 
surveys  made  by  the  surveyor  of  Fincastle  county, 
previous  to  the  passage  of  the  land  law  of  Virginia. 
Both  surveys  were  made  on  military  warrants  issued 
under  the  proclamation  of  1763.  The  survey  un- 
der which  the  plaintiffs  claim,  being  prior  in  point 
of  time,  they  have  the  first  equitable  title,  and  must 
prevail,  unless  the  objections  made  to  that  survey 
be  valid,  or  unless  their  equity  is  defeated  by  the 
circumstances  of  the  case. 

Several  objections  have  been  made  to  the  survey, 
each  of  which  will  be  considered. 

1.  It  is  said  that  the   warrant  was   not  in  posses- 
sion of  the  principal  surveyor  when  the  survey  was 
made. 
Vol.  V.  II  h 
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The  answer  given  to  this  objection  is  conclusive.' 
The  warrant  is  an  authority  to,  and  an  injunction  on, 
the  survc)  or  to  lay  off  2,000  acres  of  vacant  land 
which  had  not  been  surveyed  by  order  of  council, 
and  patented  subsequent  to  the  proclamation.  Whe- 
ther acts  under  this  authority  are  valid  or  void,  if 
the  authority  itself  be  not  in  possession  of  the  offi- 
cer, is  perfectly  unimportant  in  this  case ;  because 
the  court  considers  the  certificate  of  the  surveyor 
as  sufficient  evidence  that  the  warrant  was  in  his 
possession,  if,  in  point  of  law,  it  was  necessary  that 
it  should  be  lodged  in  the  office.  That  certificate 
is  in  the  usual  form,  and  states  the  survey  to  have 
been  made  by  virtue  of  the  governor's  warrant,  and 
agreeably  to  his  majesty's  royal  proclamation. 

2.  1  he  second  objection  is,  that  the  survey  does 
not  appear  to  have  been  recorded  within  two  months 
after  it  was  made. 

The  opinion,  that  this  omission  on  the  part  of  the 
surveyor  avoids  the  title  which  accrued  under  the 
survev.  is  iounded  on  the  6th  section  of  an  act 
passed  in  the  year  1748,  entitled,  *'  An  act  directing 
the  duty  of  surveyors  of  land."  In  prescribing  this 
duty  the  law,  among  other  things,  enjoins  the  sur- 
veyor "■  to  enter,  or  cause  to  be  entered,  in  a  book 
■well  bound,  to  be  ordered  and  provided  by  the 
court  of  his  county,  a  true,  correct  and  fair  copy  and 
plat  of  every  survey  by  him  made  during  his  con- 
tinuance in  office,  within  two  months  after  making 
the  same." 

This  section  is  merely  directory  to  the  surveyor. 
It  does  not  make  the  validity  of  the  survey  depend- 
ent on  its  being  recorded,  nor  does  it  give  the  pro- 
prietor any  right  to  control  the  conduct  of  the  sur- 
veyor in  this  respect.  His  title,  where  it  can  com- 
mence without  an  entry,  begins  with  the  survey  ; 
and  it  would  be  unreasonable  to  deprive  him  of  that 
title  by  the  sul^sequent  neglect  of  an  officer,  not  ap- 
pointed by  himself,  in  not  performing  an  act  which 
the  law  does  not  pronounce  necessary  to  his    title. 
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ihe  performance  of  which  he  has  not  the  means  of    Taylor 
coercing.  Uro^vn. 


If  the  omission  to  record  the  survey  in  two  months 
would  avoid  it,  then  thf  omission  of  any  other  act 
enjoined  by  the  same  section  would  equally  avoid  it. 
The  surveyor  is  directed  to  see  the  land  "  plainly 
bounded  by  natural  bounds,  or  marked  trees."  Has 
his  conforming  to  this  direction  ever  been  inquired 
into,  in  a  contest  respecting  the  validity  of  a  sur- 
vey ?  Would  any  gentleman  of  the  bar  contend  that 
the  land  was  not  plainly  bounded,  and  that,  for  this 
reason,  a  survey  actually  made  was  void  ?  He  is, 
within  five  months,  to  deliver  to  his  employer  a  plat 
and  certificate.  Suppose  six  months  should  elapse 
before  he  complies  with  this  duty,  is  the  survey 
void  ?  He  is  to  certify  the  true  quantity  of  land 
contained  in  the  survey.  Would  the  gentlemen 
from  Kentucky  be  willing  to  adopt  it  as  a  principle 
that  every  survey  expressing-a  quantity  more  or  less 
than  the  true  quantity  is  absolutely  void  ?  He  is  to 
state  the  water-courses,  and  also  the  plantations  next 
adjoining.  Should  any  one  of  these  be  omitted,  is 
the  survey  void  ?  He  is  to  return  a  list  of  surveys 
in  the  month  of  June  annually  to  the  clerk's  office. 
Should  he  fail  in  this,  are  the  surveys  void  ?  On 
these  points  it  is  impossible  seriously  to  insist ;  and 
the  court  can  perceive  no  distinction  between  them. 
They  are  all  merely  directory  to  the  officer,  and 
Hone  of  them  affect  a  title  which  commenced  before 
they  are  to  be  performed.  He  is  subjected  to  a 
penalty  for  failing  in  any  one  of  these  duties,  but 
his  performing  or  omitting  them  is  unimportant  to 
the  rights  of  those  for  whom  surveys  have  been 
made. 

3.  The  third  objection  is  of  more  weight.  It  is, 
that  the  survey  must  be  certified  by  the  person  who 
made  it,  and  can  be  authenticated  in  no  other  man- 
ner. 

That,  in  point  of  fact,  this  survey  was  certified 
as  made,  is  not  doubted.     But  it    is   said   that  the 
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Taylor      pjat   and   certificate    want   those  appropriate  forms 


Ijrown. 


^hich   alone   the    law  will   receive   as  evidence   of 
thtir  verity. 

The  survey  was  made  by  Hancock  Taylor,  assist- 
ant surveyor  of  Fincastle  county,  from  whose  field- 
notes,  the  plat  and  certificate  were  made  out  by  his 
principal,  who  also  signed  them.  Hancock  Taylor 
was  prevented  from  performing  this  duty  by  a 
mortal  wound  received  from  the  Indians.  It  is  un- 
derstood to  be  usual  for  the  assistant,  where  sur- 
vevs  are  actually  made  by  him,  to  sign  the  plat  and 
certificate,  which  are  also  signed   by   his  principal. 

The  46th  section  of  the  act,  "  for  settling  the 
titles  and  hounds  of  lands,  and  for  preventing  un- 
lawful hunting  and  ranging,"  enacts,  "  that  every 
survey  of  lands  intended  to  be  patented  shall  be  made 
and  returned  by  a  sworn  surveyor  duly  commission- 
ed for  that  purpose." 

Let  us  inquire  whether,  under  this  section,  the 
plat  and  certificate  must  be  made  out  by  the  person 
who  made  the  survey,  and  whether  a  survey  ac- 
tually made  by  an  assistant  must  be  platted  and  cer- 
tified by  him. 

It  may  be  of  some  importance,  in  the  construction 
of  this  section,  to  inquire  whether  the  return  alluded 
to  is  to  the  office  of  the  principal  surveyor,  or  to  the 
land-office,  out  of  which  the  patent  is  to  issue. 

In  construing  this  section,  the  accompanying  sec- 
tions afford  us  no  aid.  But  the  general  object  of 
the  act,  and  the  allusion  io  patenting  which  is  made 
in  the  section,  would  lead  to  the  opinion  that  returns 
to  the  land-office  were  in  contemplation  of  the  legis- 
lature. If  we  examine  the  laws  generally,  we  shall 
find  thiit  most  usually  thewoid  "-surveyor"  is  ap- 
plied to  the  principal,  and  wiiere  the  law  alludes  to 
the  assistant,  he  is  designated  by  the  term  "  assist- 
ant surveyor."  If  the  return  directed  by  this  sec- 
tion is  to  be  made   to  the  land-office,    for   the  pur- 
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pose  of  obtaining  a  patent^  then  the  principal  sur- 
veyor is  the  person  who  is  to  certify  it,  and  a  survey 
actually  run  by  himself,  or  by  his  assistant,  is  to  be 
considered,  in  law,  as  a  survey  made  by  himself.  It 
is  believed  to  be  most  usual  for  the  plat  and  certifi- 
cate returned  to  the  land-office,  to  be  signed  by  the 
principal  and  by  his  assistant;  but  this  section  seems 
not  to  require  both.  The  signature  of  the  assistant, 
is  the  justification  to  the  principal  for  recording  and 
certifying  the  survey,  and  is  the  best  testimony  that 
it  has  been  made;  but  the  law  does  not  require,  in 
terms,  that  where  that  best  testimony  is  unattaina- 
ble, no  other  shall  be  received.  So  far  as  the  section 
which  has  been  recited  goes,  the  signature  of  the 
principid  surveyor  sufficiently  authenticated  this  plat, 
and  that  a  patent  has  issued  upon  it,  is  proof  that 
such  was  the  opinion  entertained  in  the  land-office.. 
A  patent  certainly  does  not  issue  of  course,  unless 
the  papers  on  which  it  issues  be  regular.  A  plat 
not  legally  authenticated  is  no  plat,  and  the  register 
cannot  justify  issuing  a  patent  on  it. 

This  consideration  certainly  deserves  some  weight: 
but  if  the  court  inspect  this  section,  it  seems,  in  fair 
construction,  to  require  only  the  signature  of  the 
principal  surveyor,  who,  consequently,  judges,  in  the 
first  instance,  of  the  testimony  which  will  enable  him 
to  certify  a  survey.  If  the  signature  of  the  assistant 
can  be  dispensed  with,  then  other  testimony  than 
his  signature  may  authorize  the  principal  to  certify 
a  survey  ;  and  if,  in  any  possible  case,  other  testi- 
mony can  be  deemed  competent,  it  surely  may  in 
this. 

If  the  return  directed  by  this  section  be  under- 
stood to  be  a  return  to  the  office  of  the  principal 
surveyor,  it  is  necessary  to  inquire  what  it  is  that 
the  section  exacts.  It  is,  that  the  "  survey  shall  be 
made  and  returned  by  a  sworn  surveyor,"  not  that 
the  plat  shall  be  made  out  and  certified  to  the  prin- 
cipal by  the  assistant  who  run  the  lines.  The 
courses  and  distances  contained  in  the  field-book  of 
the  assistant,  represent  to  the  principal  as  correctly 
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Taylor      and  as  intelligibly  the  survey  actually  made,  as  the 
j^       plat  and  certificate  could  do.      From  these  data  he  is 
^^.   as  capable   of  placing  on  his    record-book  a  correct 
plat,  and  of  returning  that  plat  to  the  land-office,  as 
if  the  lines  of  the  survey  had  been  placed  on  paper  by 
the   assistant  himself.     It   would  seem   reasonable, 
therefore,  even  on  this  construction   of  the   section, 
X      in  the  actual  case  where  death  has  disabled  the  as- 
sistant from  platting  his  works,  to  consider   the  law 
as    satisfied  by  the    delivery  of  those  works  to  the 
principal  surveyor. 

The  "  act  directing  the  duty  of  surveyors  of 
land"  does  not  appear  to  this  court  to  contain  any 
provisions  which  are  opposed  to  the  construction 
here  made  of  the  preceding  act  of  the  same  ses- 
sion. The  6th  section  of  that  act,  which  has  been 
particularly  referred  to  by  counsel,  prescribes  the. 
duty  of  surveyors,  but  contains  no  direction  re- 
specting the  signature  of  plats  and  certificates,  ex- 
cept this  :  '■'■  Every  surveyor  making  a  survey  of 
land  shall  see  the  same  plainly  bounded  by  natural 
bounds,  or  marked  trees,  and  within  five  months  after 
surve}-,  shall  deliver  to  his  employer  a  plat  and  cer- 
tificate thereof." 

It  has  never  been  understood  that  this  plat  and 
certificate  may  not  be  delivered  by  the  principal; 
and  other  parts  of  this  section  show  that  the  duties 
enjoined,  are  some  of  them  to  be  performed  by  the 
principal.  The  section  proceeds  to  say,  "  and  shall 
also  enter,  or  cause  to  be  entered,  in  a  book  well 
bound,  to  be  provided  by  the  court  of  his  county,  a 
true,  correct  and  fair  copy  and  plat  of  every  survey 
by  him  made."  Now  this  book  is  the  book  of  the 
principal.  It  is,  of  course,  his  duty  to  superintend 
the  entries  in  it.  They  are  to  be  "  of  the  surveys 
by  him  made."  The  survey  made  by  the  assistant, 
is,  then,  to  be  entered  by  the  principal  as  a  survey  by 
h'm  made.  He  is  also  to  return  annually  a  list  of  the 
surveys  by  him  made,  to  the  county  court  clerk's 
office  This  rtturn  is  made  iiy  the  principal.  Cer- 
tainly the  list  must  include  ail  the  surveys  made  by 
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his  assistants.  They  also  are  considered  as  made  by  Tay^loh 
him.  Upon  a  view  of  the  whole  section,  the  court  Buuwn. 
perceives  nothing  in  it  which  renders  it  improper 
for  the  principal  to  plat  and  certify  a  survey  made 
by  his  assistant  whose  field-notes  are  returned 
complete  to  him,  and  who  has  been  disabled  by 
death  from  making  the  plat  himself. 

This  construction  is  very  much  strengthened  by 
the  terms  of  the  act  of  1779.  That  act  declares 
'*  that  all  surveys  of  waste  and  unappropriated  land 
made  upon  any  of  the  western  waters  before  the  ist 
day  ot  January,  1778,"  "  by  any  county  surveyor^ 
commissioned  by  the  masters  of  William  and  Mary 
college,  acting  in  conformity  to  the  laws  and  rules  of 
government  then  in  force,  and  founded  either  upon 
charter,"  &c.  "  or  upon  any  warrant  from  the  go- 
vernor for  the  time  being,  for  military  service,  in 
virtue  of  a  proclamation  either  from  the  king  of 
Great  Britain,  or  any  former  governor  of  Virginia, 
shall  be  and  are  hereby  declared  good  and  valid  ; 
but  that  all  surveys  of  waste  and  unpatented  lands 
made  by  any  other  person^  or  upon  any  other  pre- 
tence whatsoever,  shall  be  and  are  hereby  declared 
null  and  void." 

Notwithstanding  this  declaration,  we  find  that 
patents  have  actually  issued,  under  which  both 
parties  in  this  cause  claim,  on  surveys  made  not  by 
the  county  surveyor  in  person,  but  by  his  assistant. 
It  is  perifectly  well  known  that  a  great  proportion 
of  the  surveys  recognised  by  this  act  have  been 
really  executed  by  assistant  surveyors.  Upon  what 
principle  of  construction  are  they  brought  v/ithin 
the  act  I  Clearly  upon  this.  The  law,  so  far  as 
respects  the  validity  of  the  survey,  considers  the  act 
of  the  deputy  as  the  act  of  his  principal.  A  sur- 
vey made  by  an  assistant  is,  in  law  language,  made 
by  the  principal.  And  if  this  idea  be  taken  up  on 
so  material  a  clause  as  that  which  confirms  or  inva- 
lidates every  survey  previously  made,  and  which  is 
expressed  in  terms  much  mure  explicit  and  decisive 
than  any  of  the  clauses  in  the  preceding  acts,  must 
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Taylor      j^qj  ^|jg  j jg^  ^^  carried  throughout  ?     Must  not  the 

Brown,      survey,  in  all  cases,   be  considered  in  a    legal  point 

tfon^.^.'va^  of  view  as  made  by  the  principal  through  the  agency 

of  his  deputy,  and  must  not   this  principal  be  kept 

in  view  in  construing  the  laws  upon  the  subject. 

This  survey,  then,  is,  in  law  language,  made  by 
William  Preston.  It  is  confirmed  as  a  survey  made 
by  him.  The  law  recognises  it  as  his  survey.  As- 
suredly, then,  his  certificate  may  authenticate  it. 

The  act  proceeds  to  say  that  "  all  and  every  per- 
son or  persons,  his,  her  or  their  heirs,  claiming  lands 
upon  any  of  the  before  recited  rights,  and  under 
surveys  made  as  herein  before  mentioned,  (that  is, 
by  a  county  surveyor,)  against  which  no  caveat 
shall  have  been  legally  entered,  shall,  upon  the  plats 
and  certificates  of  such  surveys  being  returned  into 
the  land-office,  together  Avith  the  rights,  &c.  upon 
which  they  were  respectively  founded,  be  entitled 
to  a  grant  for  the  same." 

To  the  court  it  seems  clear  that  the  law  autho- 
rizes a  plat  and  certificate  of  survey  from  the  per- 
son whom  it  contemplates  as  the  maker  of  that 
survey ;  that  is,  from  the  county  surveyor.  The 
formal  requisites  of  the  law  are  complied  with  by 
a  plat  and  certificate  under  his  signature.  He  has 
given  it,  in  this  case,  on  testimony,  which  the  court 
deems  as  full  and  complete  as  even  the  plat  certi- 
fied by  the  assistant  who  made  the  survey  would 
have  been. 

These  are  the  objections  which  have  been  made 
to  the  survey  under  which  the  plaintiflfs  claim. 
After  bestowing  on  them  the  utmost  attention,  the 
court  is  decidedly  of  opinion,  that  the  survey  of 
M'Donald  was  and  ought  to  be  considered  as  a 
good  and  valid  survey. 

4.  The  4th  objection  to  the  plaintiffs'  claim  is 
founded  on  their  negligence. 


FEBRUARY,  1809,  249 

At  law,  this  objection  is  clearly  of  ro  validity.  Taylor 
The  proviso  to  that  section  of  the  aci  o*'  1779,  Brow 
which  has  been  considered,  declares  thai  such  sur  ^>— 
veys  shall  be  returned  to  the  land-office  within 
twelve  months  after  the  expiration  of  that  session 
of  assembly,  or  should  become  void.  The  time  for 
returning  them,  however,  was  prolonged  until  this 
patent  issued.  Consequently,  a  caveat  to  prevent 
the  emanation  of  the  patent,  because  the  survey 
was  not  returned  in  time,  could  not  have  been 
maintained.  If  the  survey  of  M'Donald  came 
within  the  law,  the  circumstance,  that  the  subse- 
quent survey  of  Sumner  was  made  without  notice 
in  fact,  cannot  alter  the  case.  His  warrant  only 
authorized  him  to  acquire  vacant  land,  and  he  took 
upon  himself  to  find  lands  of  that  description. 
The  principle,  caveat  emptor^  is  directly  applicable. 

5.  The  5th  objection  made  by  the  defendant  is, 
that  the  patent  of  the  plaintiffs  contains  surplus 
land.  The  warrant,  it  is  said,  was  an  authoriry  to 
survey  only  2,000  acres,  and,  for  the  surplus,  the 
survey  was  made  without  authority. 

It  is  a  fact  of  universal  notoriety  in  Virginia  not 
only  that  the  old  military  surveys,  but  that  the  old 
patents  of  that  country  generally  contain  a  greater 
quantity  of  land  than  the  patents  call  for.  The 
an*  ient  law  of  Virginia  notices  this  fact,  and  pro- 
vides for  the  case,  it  prescribes  the  manner  in 
•which  this  surplus  may  be  acquired  by  other  per- 
sons ;  and  it  is  worthy  of  noticr  that  the  patentee 
must  himself  reject  the  surplus  before  it  can  be 
acquired  by  another,  and,  after  having  so  rejected 
it,  he  has  the  election  to  allot  it  in  such  part  of  his 
patent  as  he  pleases. 

It  is  contended,  however,  that  although  a  grant 
containing  surplus  land  might  give  a  legal  right  to 
suuh  surplus,  yet  a  survf  y  co.u'-i-  not  be  carried  into 
grnnt  so  iar  as  such  surplus?  i.ppeared  upon  a  ca- 
veat. 

VoJ,  V.  Li 
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On  this  subject  we  find  no  act  of  Virginia  under 
the  reg;il  government.     At  that  time  the   governor 
and  council  constituted  a  branch   of  the  legislature 
and    the    general   court  of  the   colony.     They  also 
held  a  distinct  court  in  the  council  chamber  for  the 
trial  of  caveats,  their  decisions  on  which  were  regu- 
lated  by   rules    established   by  themselves.     These 
rules,  it  is  believed,  are  lost;   and  it  is  also  believed 
that  the    means   of  ascertaining   satisfactorily  what 
they  were,  are  no  longer  attainable.      The  land  law 
of  1779  vvas  framed  by  men  who  understood  them, 
and  it  is  not  unreasonable  to  suppose  that,  in  draw- 
ing that  law,  some  respect  was  paid  to  them.     That 
law   gives  a  caveat  against  a  survey  not  returned  to 
the  land-office  within  twelve  months  after  it  is  made, 
or  whose  breadth  shall  not  be  one  third  of  its  length, 
but  gives  no  caveat  on  account  of  surplus  land  con- 
tained  in    a   survey,  nor  does  it    indicate    the   idea 
that,  on   a  survey  containing  such  surplus,   a  caveat 
could   not   be    supported.     U   such    survey   is    not 
absolutely    void    for    tiie    whole,    the    difficulty    of 
assigning   the    exact    quantity    is   sufficient  to    have 
induced  legislative  regulation,    had  it  been  contem- 
plated as   the   subject  of  a  caveat.      It  would  seem 
that,    for  security  in   this  respect,   the    government 
trusted   to    the   oaths   prescrilied   for  surveyors  and 
chain  carriers.      It  is    also  worthy  of  remark,    that 
the  law  of  1779  superadds  to   the   restrictions   for- 
merly imposed  on  taking  up  surplus  lands  contained 
in  any  patent,  that  it  can  only   be  done   during  the 
lltV  of  the  original  patentee,  and  before  any  aliena- 
tion Iviis  been  made. 

It  is  also  to  be  observed,  that  the  act  of  1779 
confirms  this  survey,  and  it  is  understood  that  no 
previous  entry  was  deemed  necessiiry  to  its  validity. 
The  entries  made  on  treasury  warrants  are  most 
frequently  in  such  terms  that  a  survey  for  a  greater 
quantity  of  land  might  be  considered  as  being  so 
far  contrary  to  locati'o.;.  and  might  be  restrained  by 
the  location  ;  but,  whcr«  there  is  no  entry,  the  difli- 
culty  of  restraining  the  survey  is  much  increased, 
because  there  exists  no  stanchird  by  which  to  reduce 
it.     There  is,  indeed,  a  standard  as  to  quantity,  but 


FEBRUARY,  1809.  251 

not  as  to  form  and  place.     The  survey  is  an  appro-     Taylor 
priation  of  a  certain  quantity   of  land  by  metes  and      Brown. 
bounds,  plainly  marked  by   an  officer  appointed  by    .,-^-v^"^ 
the  government  for  that  purpose,  and  it  would  seem 
that  the  government  receives  his  plat  and  certificate 
as  full  evidence    of  the  correctness  of  the   survey. 
This  being  the  case,    it   is  admitted  by  the  govern- 
ment to  be   an    appropriation  of  the  land  it  covers, 
and  it  is  difficult  to  discern  a  rule  by  which  the   sur- 
vey could  be  reduced  on  a  caveat  by  the  owner  of 
an  interfering  survey,   unless  the  entry  on  which  it 
was  made  was  in  such  terms  that  the  excess  might 
be    considered   as    surveyed    contrary   to    location. 
For  to  every  and  to  each  part  of  the  land  surveyed, 
its  owner  has  an  equal  right. 

Whatever  rules  might  have  been  established  in 
the  tribunal  having  jurisdiction  of  the  suhjrct,  un- 
der the  regal  government,  the  caveat  in  this  cause, 
had  one  been  entered,  must  have  been  regulated  by 
the   act  of  1779.     That  act  gives   validity    to   both  j 

surveys;  and  although  it  directs  caveats  depending 
in  the  council  chamber,  at  the  commencement  of  the 
revolution,  to  be  transferred  to  the  general  court, 
and  to  be  tried  by  the  rules  which  governed  when 
they  were  entered,  it  subjects  future  caveats  to  the 
law  then  introduced.  Under  this  law,  as  has  al- 
ready been  stated,  the  court  can  perceive  but  one 
principle  on  which  a  survey  cm  be  reduced  on  a 
caveat^  and  that  principle  is  inapplicable  to  this  case. 

In  conformity  with  this  opinion  is  that  of  the 
judges  of  Kentucky.  Not  a  case  exists,  so  far  as 
the  court  is  informed,  in  which,  on  a  caveat^  the 
quantity  of  land  in  the  survey  of  plaintiff  or  defend- 
ant has  been  considered  as  affecting  the  title,  upon 
the  single  principle  of  surplus.  Yet  the  fact  must 
have  otten  occurred-  And  in  the  case  of  Beckly  v. 
Bryan  and  Kansdale,  the  contrary  principle  is  ex- 
pressly laid  down.  In  that  cause  the  court  said, 
"  It  is  proper  to  premise  that  there  is  but  one  spe- 
cies of  cases  in  which  an\'  court  of  justice  is  autho- 
rized by^  our  land  law  to  devest  the  ov/ner  of  a  sur- 
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Taylor      yey  of  the  surplus  includtd  within   its  boundaries; 

Brown.  namely,  where  the  survey  was  made  posterior  to 
an  entry  m-ide  by  another  person  on  the  same  land  ; 
and  to  do  more  would  be  unequal,  and  unjust,  inas- 
much as  a  survey  which  is  too  small  cannot  be  en- 
larged. 

This  position,  it  is  true,  was  laid  down  in  a  con- 
test between  a  military  survey  and  a  patent  on  a 
treasury  warrant.  But  it  is  laid  down  in  terms 
equally  applicable  to  a  contest  between  two  military 
surveys  ;  and  the  court  does  not  understand  that 
the  law  has  ever  been  otherwise  understood  in  Ken- 
tucky. 

The  opinions  delivered  by  the  judges  of  appeals 
of  Virginia  in  the  case  of  yohnson  v.  Biifftngton., 
2  Wash.  116.  would  incline  this  court  very  much  to 
th<v  opinion  that  the  same  rule  prevailed  in  the 
council  chaiiiber  Ijefore  the  revolution.  In  that 
case,  under  a  warrant  from  Lord  Fairfax  for  300 
acres  of  land,  450  acres  had  been  surveyed,  and 
the  excess  appeared  on  the  plat.  This  survey  had 
lain  in  the  office  many  years,  and  was  clearly 
forfeitable  ;  but  Lord  Fairfax  had  not  taken  ad- 
vantage of  the  forfeiture.  After  his  death  a  patent 
issued  on  a  subsequent  entry  and  survey,  and  the 
patentee  was  decreed  to  convey  to  the  person  claim- 
ing under  the  prior  entry.  In  delivering  his  opi- 
nion Judge  Fleming  said,  "  The  first  objection 
made  by  the  counsel  for  the  appellant  is,  that  the 
surv^ey  does  not  pursue  the  warrant;  but  I  think 
there  is  no  weight  in  this,  as  the  variance  is  only 
in  the  quantity,  if  the  land  had  been  hnperfectbj 
described,  it  might  have  been  fatal." 

Judge  Carrington  said,  "  He  did  not  consider 
the  variance  between  the  warrant  and  survey,  as  to 
the  quantity,  as  being  of  any  consequence." 

The  President,  who  had  been  an  eminent  practi- 
tioner in   the  council  chamber,   said,    "  He   felt  no 
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difficulty  about  the  variance  in  the    quantity  of  the     TAvtoii 
land."  Biiowx. 

The  rules  established  by  Lord  Fairfax  were 
known  to  conform  to  those  of  the  crown,  and  the 
declarations  of  the  judges  in  this  case,  all  of  whom 
were  acquainted,  in  some  degree,  with  the  usages 
under  the  regal  government,  make  a  strong  impres- 
sion on  this  court  in  favour  of  the  opinion  that,  in 
the  council  chamber,  the  law  was  understood  to  be, 
that  excess  in  the  survey  was  not  to  be  regarded. 

The  law  of  this  case,  then,  so  far  as  respects  the 
state  of  title  previous  to  the  emanation  of  either 
grant,  appears  to  be  with  the  first  survey.  It  re- 
mains to  inquire  whether  a  court  of  equity  will  re- 
lieve against  the  legal  title  acquired  by  the  first  grant. 

The  principle  on  which  relief  is  granted  is,  that 
the  patent,  which  is  the  consummation  of  tide,  does, 
in  equity,  relate  to  the  inception  of  title  ;  and,  there- 
fore, in  a  court  of  equity,  the  person  who  has  first 
appropriated  the  land  in  contest  has  the  best  title, 
unless  his  equity  is  impaired  by  the  circumstances 
of  the  case. 

In  this  cause,  the  first  patentee  is  said  to  be  a  pur- 
chaser without  notice.  But,  for  the  reasons  assign- 
ed in  a  former  part  of  this  opinion,  the  court  does 
not  consider  him  as  clothed  with  that  character. 
His  warrant  authorizes  him  to  survey  waste  and  un- 
appropriated lands,  and  he  undertakes  himself  to 
find  lands  of  that  description.  1  he  government  acts 
entirely  on  his  information ;  and  the  terms  of  his 
grant  are,  that  the  lands  were  waste  and  unappro- 
priated. It  is  not  for  him  to  say  that  he  had  misr 
informed  the  government,  nnd  had  surveyed  appro- 
priated instead  of  vacant  lands,  and  had  thevtby 
entitled  himself  to  be  considered  as  a  purchaser 
without  notice. 

Neither  does  the  court  conceive  that  the  plaintiffs 
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hvve  forfeited  their  right  to   come  into  a  court  oi      , 
eq^vity,  by  iheir  negligence.  4 

In  the  case  of  1  JVosh.  116.  the  prior  right  of 
the  plaintiff  had  been  ahsokitely  forfeited,  so  that  the 
defendant  had  the  first  title  both  in  equity  and 
hwv,  and  the  plaintifl's  bill  was  dismissed  because 
he  failed  to  prove  the  fraud  which  he  alleged,  and 
which  was,  in  that  case,  necessary  to  give  the  court 
iurisdiction. 

In  the  case  of  Picket  and  Dowdale,  and  of  Currie 
and  Burns,  there  were  both  forfeiture  and  abandon-  , 
rnent. 

In  the  case  of  Johmon  and  Bromv^  3  Ca//,  259. 
more  than  sufficient  time  had  elapsed  between  the 
entry  and  survey  of  the  plaintiff  to  produce  a  for- 
feiture ;  but,  by  the  old  law,  notice  was  to  be  given 
by  the  surveyor  before  a  forfeiture  could  take  place, 
and  this  fact  was  not  proved.  During  forty  years 
this  entry  had  been  totally  neglected  ;  and  the  court 
was  of  opinion  that,  after  such  a  lapse  of  time, 
the  fact  ot"  notice  by  the  surveyor  might  be  pre- 
sumed. This  case  then  also  turned  on  tht  principle  of 
forfeiture.  There  were,  besidf^,  a  grtat  many  cir- 
cumsTunces  in  Johnson's  title  which  gave  a  strong 
bias  to  the  judgment  ol  the   court. 

The  difference  between  the  case  under  consi- 
deration, and  those  cited  is  apparent.  But  the  case 
of  John'^on  v.  Euffington  was  much  stronger  than 
this.  The  prior  survey  v/as  actually  forfeitable,  but 
had  not  been  forfeited  ;  and  in  that  case,  after  a 
much  longer  time  than  exists  in  the  present,  a  court 
oi  equity  supported  it  against  the  eldest  grant. 

The  general  piinciples  which  have  been  relied  on, 
in  this  liranch  of  the  argument,  cannot  be  considered 
as  applicable  to  a  case  in  which  the  act,  Avhich  con- 
stiiuus  the  foundation  of  the  charge  of  negligmce, 
was  performed  within  th.e   time  allowed  by  statute 
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for  its  performance.  The  circumstances,  which  ex- 
cused the  owners  of  military  surveys  for  not  return- 
ing them,  were  before  the  legislature  and  have  been 
declared,  by  law,  to  be   sufficient. 

But  it  is  contended  that  the  plaintiffs  can  have  no 
equity  beyond  the  2,000  acres  contained  in  the  v/ar- 
i-ant  on  which  IVPDouald's  survey   was  made. 

If  this  court  is  to  consider  itself  as  merely  sub- 
stituted for  a  court  of  law,  with  no  other  difference 
than  the  power  of  going  beyond  the  patent,  this 
rjuestion  is  already  decided.  But,  in  the  case  of 
Bodiey  and  Hughes  v.  Taylor,  an  opinion  vvas  in- 
dicated that  its  jurisdiction,  not  being  given  by 
jtatute,  but  assumed  by  itself,  must  be  exercised 
apon  the  known  principles  of  equity.  This  opinion 
IS  still  thought  perfecdy  correct  in  itself.  Its  appli- 
cation to  particular  cases,  and  indeed  its  being  con- 
sidered as  a  rvde  of  decision  on  Kentucky  tides,  will 
depend  very  much  on  the  decisions  of  that  country. 
For,  in  questions  respecting  title  to  real  estate  espe- 
cially, the  same  rule  ought  certainly  to  prevail  iu 
both  courts. 

But,  in  its  equity,  this  case  differs  essentially 
from  Bodley  and  Hughes  v.  Taylor.  In  that  case, 
Tavlor  had  the  eldest  entry  as  well  as  the  eldest 
p'it'ent.  In  this,  the  eldest'  equitable  right  is  with 
him  who  holds  the  eldest*  grant.  In  that  case,  the 
variance  between  the  entry  and  survey  of  the  elder 
right  is  established  by  a  set  of  rules  growing  out  of 
expositions  subsequent  to  the  survey.  In  this,  the 
eldest  grant  is  founded  on  a  survey  made  on  land 
which,  in  point  of  fact,  was  previously  appropriated. 
But,  which  is  of  great  importance,  in  that  case,  the 
terms  of  the  subsequent  location  prove  that  the  loca- 
tor considered  himself  as  comprehending  Taylor's 
previous  entry  within  his  location,  and,  consequent- 
ly, did  not  suppose  so  much  of  the  land  covered  by 
his  entry   as    being    then    suDJ'.^ct   to    appropriation. 


TAvr.oa 
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Taylor  He  either  did  not  mean  to  acquire  the  land  withiit 
Browtv.  Tax'lor's  entry,  or  he  is  to  be  considered  as  a  man 
watching  for  the  accidental  mistakes  of  others,  and 
preparing  to  take  advantage  of  them.  What  is 
gained  at  law  by  a  person  of  this  description,  equity 
will  not  take  from  him  ;  but  it  does  not  follow  that 
equity  will  aid  his  views,  and  give  more  than  the  law" 
gives  him,  by  allowing  him  to  hold  what  he  has  le- 
gally gained,  while  he  demands  what  is  legally  lost. 

In  this  case,  McDonald  supposed  himself  to  be 
appropriating,  and  in  fact  was  appropriating,  land  ttt 
which  no  other  had,  at  the  time,  any  pretensions. 

In  addition  to  these  strong  differences,  in  equity, 
between  the  two  cases,  no  decision  of  Kentucky  v/as 
shown  to  the  court,  which  was  applicable  to  the  case 
of  Bodley  and  Hughes  v.  Taylor.  But  the  case  of 
Beckly  v.  Bryan  and  Ransdale  is  conceived  to  be 
an  authority  in  point  for  this  case.  ihe  decision  of 
the  court  of  appeals  of  Virginia,  in  the  case  of  Buf- 
fington  and  Johnson  is  also  considered  as  expressly 
in  point,  and  is  to  be  respected,  because  both  these 
surveys  were  made  while  the  country  in  which  they 
were  made  formed  a  part  of  Virginia. 

It  is  thought  not  absolutely  unimportant,  in  a 
court  of  equity,  that  one  of  the  circumstances  has 
occurred,  v/hich,  at  law,  rescues  the  surplus  land  in 
M'Donald's  patent  from  the  possil^ility  of  being  ac- 
quired by  any  other  person.  An  alienation  has 
taken  place.  The  decree,  therefore,  of  the  court 
for  the  district  of  Kentucky,  is  to  be  reversed,  and 
the  defendant  must  be  decreed  to  release  to  the 
plaintiffs,  respectively,  the  lands  within  Sumner's 
patent  which  lie  Vv'ithin  the  lines  of  rhe  land  con- 
veyed by  M'Donald's  heirs'to  them  respectively. 
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THE  UNITED  STATES  v.  JOHN  ARTHUR  AND 
ROBERT  PATTERSON. 


The  U.  S. 

V. 

Arthur. 


ERROR  to  the  Kentucky  district  court  of  the   The  want  of 
United  States,   in  an  action  of  debt  on  a  bond  for  condition  o*?* 

6,000  dollars.  bond  in      plea 

ofpertbrmance 
is  fatal. 

Tht  capias  ad  respondendum   issued  on   the    28th    Upon  demur-, 
of  June,    1803,   returnable    to  the  first   Monday  of '"'^'•'^•'«^j"'^s-' 

_    y    .     ',  *  ,  1  1         •      1    fnent    of     the 

July  m  the  same  year,  and  was  served  on  the  30th  court  must  be 

of    Tune.  against  Ihepar- 

■  ty     who    com- 

mits the    first 
The  declaration  w^as  in  the  usual  form  of  an  ac-  error. 
tion  of  debt  for  the  penalt^r  of  the  bond  with  a  pro- 
fert^  but  without  setting  forth   its  condition  or  any 
breach  thereof. 

The  defendants,  without  praying  oyer^  pleaded  as 
follows:  "  And  the  defendants,  by  their  attorneys, 
come  and  defend  the  wrong  and  injury  when  and 
where,  &c.  and  for  plea  say  they  have  well  and  truly 
kept  and  performed,  and  have  faithfully  executed 
and  discharged,  all  and  singular  the  duties  enjoined 
on  them  by  the  laws  of  the  United  States,  and  the 
conditions  in  the  writing  obligatory  in  the  declara- 
tion mentioned,  and  this  they  are  ready  to  verily," 
&c. 

The  plaintiffs  replied,  that  they  ought  not  to  be 
barred,  &c.  because  they  say  "■  that  the  said  defend- 
ants have  not  well  and  truly  kept  the  several  condi- 
tions in  the  said  writing  obligatory,  as  they  in  plead- 
ing have  alleged,  bui  have  broken  the  same  in  this, 
to  wit,  that  the  said  John  Arthur,  although  duly 
appointed  to  the  office  of  collector  of  the  revenue 
for  the  first  division  of  the  first  survey  of  the  dis- 
trict of  Ohio,  as  stated  in  the  said  condition,  had 
not,  at  the  time  of  executing  the  said  writing  obliga- 
tory, executed  and  discharged,  nor  after  the  execu- 

Vol.  V  K  k 
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The  U  S.  tion  thereof,  did  he  continue  to  execute  and  dis- 
Arthur.  charge  faithfully  all'the  duties  of  said  office;  and 
a^»y^-^  also  failed  to  settle  his  accounts  with  the  proper  ofi" 
cer  according  to  law  for  more  than  six  months  pre- 
vious to  the  institution  of  this  suit,  and  also  failed 
to  pay  over  to  the  proper  ofp.ver  the  duties  which 
"were  collected^  or  the  duties  which  by  laxv^  and  the 
accounts  rendered  by  the  said  John.,  he  was  bound  t9 
collect  and  pay  over ;  and  is  in  a>rear  to  the  said 
United  States  in  the  sum  of  sixteen  thousand,  one 
hundred  and  eighty  one  dollars  and  fifteen  cents,  due 
from  and  unpaid  by  him  in  his  said  office  of  col- 
lector as  aforesaid  ;  and  this  tht  said  plaintiffs />ra^ 
may  be  inquired  of  by  the  country,^'* 

To  this  replication  the  defendants  demurred  spe- 
cially, *'  Because  this  suit  is  prosecuted  under  the 
lith  section  of  the  act  of  congress  passed  in  the 
month  of  July,  1798,  c.  88.  entitled,  *  An  act  to 
regulate  and  fix  the  compensiuion  of  the  officers  em- 
ployed in  collecting  the  internal  revenues  of  the 
United  States,  and  to  ensure  more  effectually  the 
settlement  ot  their  accounts,'  which  section  is  in  the 
following  words,  to  wit:  ' 'I'he  bond  of  any  super- 
visor or  other  officer  of  the  revenue,  who  shall 
neglect  or  refuse,  for  more  than  six  months,  to  make 
up  and  render  to  the  proper  officer,  his  accounts  of 
all  duties  collected  or  secured,  pursuant  to  such 
forms  and  regulations  as  have  been,  or  shall  be, 
prescribed,  according  to  law,  or  to  verify  such  ac- 
counts on  oath  or  affirmation,  if  thereto  required,  or 
to  pay  over  the  moneys  which  shall  have  been  col- 
lected, shall  be  deemed  forfeited,  and  judgment 
thereon  shall  and  may  be  taken  at  the  return  term 
on  motion,  to  be  made  in  open  court,  by  the  attor- 
ney of  the  United  States,  unless  sufficient  cause  to 
the  contrary  be  shown  to,  and  allowed  by,  the  court; 
provided  always,  that  the  writ  or  process  in  such 
case  shall  have  been  executed  at  least  fourteen  days 
before  the  return  day  thereof;' 

"  And  the  plaintiffs,  in  assigning  the  breach  in  the 
followmg  words,   to  wit,   '  And  also  failed   to  pa^' 
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over  to  the  proper  officer  the  duties  which  were  col-    The  u.  S. 
lected,  or  the  duties  which   by    law,    and   by    the      ,^^,/„^,^. 
accounts  rendered  by   the  said  John,  he  was  bound    ^*^,.^ 
to   collect    and  pay  over,'   have   assigned  the    said 
breach  neither  within  the  letter  nor  the  meaning  ot 
the   said    section    of  the    said  act  of  congress;  but 
the  same  is  calculated  to  charge  the  said  defendants 
with  the    amount  of  the   duties  due   within  the  said 
first  division  of  the   first  survey   of  the    district   of 
Ohio,  whether  the  same  is    collected  or  secured,  or         , 
not.  or  whether  they  could  or  might  have  been  col- 
leeted  or  not." 

This  demurrer  being  joined,  the  judgment  of  the 
eourt  below  was  in  favour  of  the  defendants  j  and 
the  United  States  brought  their  writ  ot  error. 

Rodney.  Attorney- General,  for  the  United  States. 

Whether  the  replication  be  good,  or  not,  the  de- 
fendants  have  committed  the  first  error  m  pleading, 
and  therefore  the  judgment  of  the  court  below  ought 
to  have  been  against  them.  The  plea  is  bad  tor 
want  of  over  of  the  bond,  and  of  the  condition,  the 
performance  of  which  is  pleaded;  as  in  the  case  of 
Wallace  v.  The  Duchess  of  Cumberland,  4  Ferm  Rep. 
370.  where  the  defendant,  after  pray in^^  oyer  of  the 
bond  and  condition,  omitted  to  set  forth  the  recttal 
which  preceded  the  condition;  and  the  court  said 
that  the^ plaintiff  might  have  signed  judgment  as  for 
want  of  a  plea. 

But  the  replication  is  good  in  substance;  and  if  it 
contain  morithan  is  necessary,  the  surplusage  will 
not  vitiate  it.  4  Dal.  440.  A  replication  may  be 
bad  in  part,  but  good  upon  the  whole.  1  his  rephca- 
don  stages  mattefsufficLt  to  entitle  the  P  aintit^  to 
maintain  an  action  upon  the  bond;  and  even  it  t 
afterwards  state  something  which  -^  ^-^^-J.'"^^'^^^ 
^vill  not  vitiate  the  whole.  3  Term  Rep.  376  JJuf- 
field  V.  Scott.  Buller's  opinion.  The  breach  need 
not  be  assigned  in  the   words  of  the  condition.     It^ 
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The  tr.  s.     is    sufficient  if  a   substantial  breach   be  set   forth. 


Arthur. 


Doug.  367.    Esp,  N.  P.  209. 


A  demurrer  admits  all  matters  of  fact  although 
informalhj  pleaded,  if  the  right  of  the  matter  suffi- 
ciently appears.  1  T'ldd's  Prac.  649.  {London  edit.) 
Bob.  233. 

The  action  is  not  necessarily  brought  under  the 
14th  section  of  the  act  of  July,  1798.  That  section 
does  not  prevent  the  United  States  from  bringing 
actions  in  any  other  manner. 

Pope  contra. 

The  first  error  is  in  the  declaration.  No  action 
can  be  maintained  upon  an  official  bond,  until  the 
condition  be  broken;  and  unless  the  declaration 
show  the  condition  to  be  broken,  it  shows  no  cause 
of  action  in  the  United  States.  The  act  of  congress 
only  authorizes  a  suit  to  be  brought  upon  such  a 
bond  when  the  obligor  has  failed  in  his  official  duty, 
and  such  failure  is  a  part  of  the  plaintiff's  title  to 
3ue. 

In  the  ease  of  Stoddert  v.  M'-Clanaghan^  in  the 
court  of  appeals  of  Kentucky,  A^rtee^'^  Ca^es^  359.  the 
court  said,  as  the  plaintiff  could  only  sue  in  his  own 
name,  u  ♦  a  bond  given  to  the  governor,  by  virtue 
of  the  aci  of  assembly  which  gives  a  right  of  action 
upon  such  a  bond  to  a  person  injured^  the  plaintiff 
ought  in  his  declaration  to  have  averred  himself  to 
be  a  person  injured;  otherwise  he  does  not  show  a 
title  in  himself  to  sue. 

Livingston,  J.  How  does  it  appear  that  this 
is  an  official  bond,  and  not  a  bond  for  a  debt  simpl)^  ? 

Pope.  The  bond  of  a  public  officer  upon  which 
a  suit  is  brought  is  always  a  part  of  the  record. 

Rodney y  in  reply. 

This  case  is  not  like  that  of  Stoddert  and  3I''Cla^ 
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nag-han.     In  that  case  the  name  of  the  plaintiff  did      The  U.  s. 
not  appear  in  the  bond,  and  the  only  fact  which  could      ar7hur 
give  him  a  right  to  sue  upon  the  bond  was  that  he     _^t-^^' 
was  a  person  injured.     But  in  the  present  case  the 
plaintiffs  are  the  obligees  of  the  bond,  and  the  de- 
fendants   under   their    hands    and    seals    have    ac- 
knowledged   themselves    to  stand   indebted  to    the 
plaintiffs  in  the  amount  of  the  penalty  of  the  bond. 
If  they  would   take   advantage  of  the  condition  of 
the  bond  they  must  show  it. 

February  24. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court,  to  the  following  effect : 

If  this  case  depended  upon  the  replication,  the 
judgment  of  the  court  must  be  in  favour  of  the  de- 
fendants. It  is  certainly  bad,  inasmuch  as  it  charges 
the  defendants  with  moneys  not  collected.  But 
upon  a  demurrer  the  judgment  is  to  be  against  the 
party  who  committed  the  first  error  in  pleading. 

The  want  of  oyer  is  a  fatal  defect  in  the  plea  of 
the  defendants ;  and  the  court  cannot  look  at  any 
subsequent  proceeding.  The  plea  was  bad  when 
pleaded.  The  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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HEPBURN     and     DUNDAS,    filaintiffs    in    error^  v. 
COLIN  AULD,  dffcndants   in  error ; 

and 

HEPBURN     and     DUNDAS,     afifiellants,  v.    COLIN 
AULD,  a/i/tcliee. 


po'ss«sTi(m  "^M  THE  first  of  these  cases  was  a  writ  of  error  to  the 
severalty  a  judgment  of  the  circuit  court  of  the  district  of  Co- 
Cu^oB  raly^be  ^'^^^i^'?  i"  ^n  action  of  debt  at  common  law  brought 
pres«med.  by  Auld^  agent  and  attorney  in  fact  for  Dunlop  & 
la    equity,  Cq.  against  Hepburn  and  Dundas  for  45,000  dollars, 

time   may     be    ,  ■=>     ,  .1,  .    ,  „  '  ,  .  T 

♦lisptaised  with  the  penalty  or  the  same  articles  o\  agreement  which 
if  it  be  not  of  are  recited  in  the   case  of  Hepburn  and  Dundas  v. 

the  (ssence  of     a     ,  ,  ,  ^  ■' 

the     contract.  ^"'«)    ^nte,   Vol.  \,  p.    321. 
A       vendor 

?i)ecific"exeeu'^  The  second  of  these  cases  was  an  appeal  from  a 
tion  of  a  con-  decree  of  the  same  court  dismissing  the  bill  in  equi- 
sai'e Viand ''n^y  brought  by  Hepburn  and  Dundas  against  Colin 
he  it  able  to  Auld,  to  Compel  him  to  accept  the  land,  and  pay 
fie  at*the"time  ^^^  difference  between  the  agreed  value  of  the  land 
of  the  decree,  and  the  award. 

altlKUgh       he 

had  not  a  good        ,^,  ...  .•,.,, 

tiUeatthetime  Ihequestions  m  tne  two  cases  being  substantially 
■wlieit,    by  the  (;}^e   Same,  thev  were  heard  and  argued  together. 

eontrict,      the  -  o  o 

fomi   ♦tight    to 

Uiave  iiten  con-  The  breaches  assigned  in  the  declaration,  in  the 
^^Buta  court  ^ction  of  debt  by  A'dd  were,  that  Hepburn  and  Dun- 
of  eqtiity  will  das  did  not,  on  the  2d  of  January,  1800,  pay  the 
.^^ife"'^'*^'er'^  amount  of  the  award  in  cash,  nor  bills  of  exchange, 
fotma.t>ce  tin  and  did  not  on  that  da)'  assign  and  transfer  to 
fes  the-vendor  ^.uld,  the  contract  ot  Graham,  with  full  powers,  &c. 

eaii      Make     a  '  '  r  ' 

gnoti  tiiic  to  all 

s.'ve  i^ul  con-       Hepburn  and   Dundas    pleaded    a   tender  of  the 

fcxted    to    oe  .       '  i-  ^       ■  1  -1  j-rr  ^ 

«3Et|.  assignment  or  Gra.num  s  contract  in   three   dinerent 

pk-as,  the  pleadings  upon  which  ended  in  demurrers. 
The  first  raised  the  question  whether  Auld  was 
obiij^ed  to  accept  a  deed  of  assignment,  the  preamble 
of  vvhich  stated  a  part  of  the  considLration  of  the 
assignment  to  be  "  a  lull  acquittance  and  discharge 
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of  all  the  claims  and  demands  of  the  said  John 
Dunlop  &  Co.  against  them  being  made  and  ex- 
ecuted by  the  said  Colin  Auld."  The  other  two 
demurrers  brought  into  view  the  title  of  Hepburn 
and  Dundas  to  the  land  sold  to  Graham. 


Hepburm 


The  bill  of  Heplnirn  and  Dundas  alleges  that  the 
agreement  by  Auld  to  accept  an  assignment  of  Gra- 
hain's  contract  towards  the  discharge  of  the  debt 
due  from  them  to  Dunlop  ££?  Co.  and  to  give  an 
acquittance  and  discharge  of  that  debt,  and  of  all 
demands,  was  the  inducement  for  them  to  submit  the 
accounts  to  arbitration.  It  also  states  the  acts  iind 
letters  of  Auld  subsequent  to  the  tender,  to  shov^r 
that  he  considered  himself  bound  to  accept  the  as- 
signment. That  on  the  27th  of  June,  1801,  after 
recovering  judgment  in  ejectment  against  Grahcun's 
heirs,  Hepburn  and  Dundas  offered  to  make  him 
a  deed  tor  the  land,  but  he  refused  to  accept  it. 

The  ajisxver  of  Auld  denies  that  he  was  bound  to 
accept  an  assignment  of  Grahain's  contract  which 
should  bind  him  to  give  an  acquittance  and  discharge 
of  ail  demands  of  Dunlop  £if  Co.  against  Hepburn 
and  Dundas.  He  endeavours  to  explain  his  conduct 
and  letters  subsequent  to  the  tender  by  saying  that 
he  was  induced  to  do  it  by  the  representations  of 
Hepburn  and  Dundas  that  it  was  necessary,  and  that 
the  money  due  to  them  by  Graham  might  be  sooner 
recovered,  or  raised,  by  sale  of  the  land,  than  by 
any  contest  at  law  relative  to  the  trans;>.ction  of  the 
2d  of  Januar\,  1800.  He  denies  that  he  ever  con- 
sidered the  tender  as  good,  but  was  willing  to  co- 
operate with  them  in  bringing  to  an  end  the  suit 
with  Graham,  until  which  time  it  would  be  doubtful 
whether  a  sufficient  title  in  fee-simple  could  be  ob- 
tained from  them. 


He  avers  that  the  compromise  made  with  Graham's 
heirs  was  without  his  consent^  and  may  be  set  aside 
when  they  come  of  age. 

He  says  the  offer  of  a  deed  on  the  27th  of  June, 
18^1,  was  after  he  had    brought  suit  against  them 
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upon  the  award,  and  when  it  was  apparent  that  their 
title  was  bad,  or  at  all  events  doubtful. 

In  an  amended  answer,  he  states  that  he  had  re- 
quested them  to  exhibit  to  him  their  title  papers, 
which  they  refused  to  do  ;  and  requires  that  they 
should  produce  them  in  court.  He  avers  his  be- 
lief that  their  title  is  defective. 

Hepburn  and  Dundas  filed  a  supplemental  bill 
which  states  their  title.  It  avers  possession  ever 
since  1773,  and  refers  to  certain  title  papers;  they 
say  that  they  verily  believe  their  title  to  be  good,  and 
never  heard  a  doubt  till  long  after  the  tender  of  the 
assignment ;  that  as  soon  as  the  objections  were 
m.idt-  known  they  took  pains  to  remove  them,  and 
have  lately  obtained  deeds  of  confirmation  from  the 
surviving  patentees.  That  the  title  of  ^yaraA,  one  of 
the  co-devisees  of  John  West^  after  her  death  in  1 795, 
descended  upon  her  brothers  Thomas,  yohn  and 
Hugh,  and  her  sister  Catharine,  and  that  John^ 
Hugh,  and  Catharine  have  lately  confirmed  their 
title,  and  refer  to  the  deeds  ;  and  they  suppose  that 
Thomas  had  passed  all  his  title  to  SarahLS  part  by  a 
deed  executed  before  her  death. 

The  title  which  they  show  in  their  supplemental 
bill  is  as  follows,  viz. 

The  six  thousand  acres  were  included  in  a  patent 
for  51,302  acres  of  land,  granted  on  the  15th  of 
December,  1772,  by  the  State  of  Virginia  to  George 
Muse,  Adam  Stephen,  Andrew  Lewis,  Peter  Hog, 
John  West,  John  Poison,  and  Andrew  Waggoner. 
This  tract  of  51,302  acres  was  in  1773  divided  be- 
tween the  patentees  who  have  occupied  in  severalty 
ever  since.  One  of  the  shares  containing  6,000  acres, 
was  allotted  to  John  West,  who  died  seised  thereof, 
and.  devised  all  his  Ohio  lands  to  be  equally  divided 
among  his  children  Thomas,  John,  Hugh,  Catharine, 
Sarah  and  Francina,  excepting  that  Hugh  was  to 
have  1,000  acres  more  than  any  of  the  other  children, 
ihe  testator  had  but  tv,o  tracts  on  the  waters  of  the 
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Ohio,  viz.  thut  of  6,000  acres  on  the  banks  of  the 
Ohio,  and  one  of  1,400  acres  on  Pokitallico  creek. 
The  devisees  made  a  partition  among  themselves; 
Francina's  one  thousand  acres  were  allotted  to  her 
out  of  the  1,400  acres  on  Pokitallico  creek,  and  she, 
and  those  claiming  under  her,  have  ever  since  held 
and  enjoyed  the  same  exclusively. 

The  tract  of  6,000  was  divided  between  the  others  ; 
Hugh  having  2,000,  and  the  other  four  having  1,000 
each. 

Thomas^  by  deed  of  20th  of  May,  1788,  conveyed 
his  1,000  acres  to  Hepburn  and  Dundas. 

John^  by  deed  of  21st  of  February,  1790,  also 
conveyed  his  1,000  acres,  in  which  deed  Thomas 
was  a  party. 

Hughr  also,  by  deed  of  24th  of  April,  1788,  con- 
veyed his  2,000  acres. 

Catharine  intermarried  with  Baldwin  Dade,  who, 
with  her  and  Thomas  West,  by  deed  of  20th  of  June, 
1788,  conveyed  to  Hepburn  and  Dundas  her  l,00O 
acres. 

Sarah  intermarried  with  John  Bronaugh,  who, 
with  her  and  Thomas  West,  conveyed  to  Hepburn 
and  Dundas  her  1,000  acres,  by  deed  of  2ist  of  Fe- 
bruary, 1790. 

Thomas,  also,  by  deed  of  25th  of  April,  1788, 
quitclaimed  to  Hepburn  and  Dundas  the  2,000  acres 
conveyed  by  Hugh. 

By  virtue  of  these  deeds  Hepburn  and  Dundas 
aver  that  they  were  seised  of  the  6,000  acres,  and  so 
continued  seised  and  possessed  until  the  contract  with 
Graham. 

They  then  proceed  to  answer  some  objections 
to  their  title  which  had  been  suggested   by  AulJ. 
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Hepburn     They  say  that  he  had  objected  that  the  original  pa- 
\vi.u.       tentees   were  joint-tenants,    and  that  it  dots  not   ap- 
pear that  partition  was  made  smong  them  by  deed. 

To  this  they  answer,  first,  that  after  such  a  lapse  of 
time  deed  ougi't  to  be  presume  d-  And,  st  condU\  that 
upon  inquiry  they  found  that  George  Muse^  Andrew 
Lewis,  and  Peter  Ho.  died  before  17  87  ;  that  Ad  m 
Stephen  died  since  1787,  and  Andrew  Waggoner 
and  ^ohn  Poison  were  still  alive,  who  made  deeds  of 
confirmation  to  Hepburn  andDundas.  '1  hat  they  also 
obtained  a  like  deed  from  the  residuary  devisee  of 
Adam  Stephen. 

They  ^Iso  state  that  Aidd  had  objected,  that  the  parti- 
tion between  the  devisees  of  John  West.,not  being  by 
deed,  was  not  valid  ;  and  that  Francina^  although 
she  had  consented  to  take  her  thousand  acres  on 
Pokitallico  creek^  might  yet  claim  a  share  of  the 
6,000  acres. 

To  this  they  answer,  that  a  parol  partition  among 
the  devisees  was  valid. 

They  state  that  it  was  further  objected  by  Auldy 
that  .'a  ah  Bronaugh  had  never  duly  conveyed  her 
1 ,000  acres  to  Hrrpburn  and  Dundas,  and  that  she 
was  s-ot  privily  examined  according  to  the  laws   of 


To  this  they  answer,  that  they  believe  she  was 
privily  examined,  but  the  commission  is  lost  or 
mislaid  so  that  they  cannot  find  it.  And  further 
X\\A\.  Sarah  Bronnuifh  ^\<i(\  in  1795,  without  issue; 
and  Franc  na,  who  had  intermarried  with  Charles 
Turner^  died  without  issue  in  >  796,  and  her  husband 
in  1802,  by  which  deaths  the  inti^r-stot  those  ladies 
in  the  6,000  acres,  if  anv  the\  had,  devolved  upon 
their  brothers  Thoma.s^  John,  and  H  g-h,  ^nd  their 
sister  Catharine  Dade,  whereupon  H  pburn  and 
Dundas  obtained  from  ^ohn  and  Hugh,  and  Bald- 
win Dade  and  Catharine  Dade,  deeds  oi  confirma- 
tion as  to  ihe  shares  ot  Sarah  and  Francina.  ihey 
did  not  get  such  a  deed   from  Thomas^  because  he 
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had  before  conveyed  to  them   his   interest  in   those     Hepburn 


lands. 

Auld\'i  answer  to  the  supplemental  bill,  denies 
that  any  division  ever  took  place  between  the  de- 
visees of  John  West,  under  his  will,  and  avers  that 
Francina  always  refused  to  Sfll  her  interest  in  the 
Ohio  lands  to  Hepburn  and  Dandas,  and  that  it  was 
settled  upon  her  husband  Charles  Turner,  who  died 
leaving  two  children  by  a  second    marriage. 

That  the  interest  of  Sarah  Bronaugh  never  p;.ssed 
from  her  to  Hepburn  and  Dundas,  for  want  of  her 
privy  examination. 

That  the  deeds  from  Hugh  West  and  Thomas 
West,  were  not  recorded  within  the  eight  months, 
so  as  to  be  valid  against  creditors  or  subsequent  pur- 
chasers without  notice.  That  Fhomas  was  embar- 
rassed in  his  circumstances  for  many  years  previous 
to  his  death,  and  there  are  still  debts  due  from  him 
by  bonds  and  judgments,  which  bind  any  lands  which 
descended  to  him  from  his  sisters  Sarah  and  Fran- 
cina. 

Sivann  and  P.  B.  Key,  for  the  appellants. 

E.  J,  -Lee  and  C.  Lee,  for  the  appellee. 

On  the  part  of  the  appellants,  it  was  contended, 

1  That  Hepburn  and  Dundas  had  done  every  thing 
on  their  part  necessary  to  entitle  them  to  a  specific 
execution  of  the  agreement,  and  to  compel  Auld  to 
accept  the  land  and  give  a  release  of  all  demands  of 
Dunlop  &  Co.  against  them. 

That  they  were  entitled  to  such  a  release  upon 
making  the  assignment  of  Graham's  contract. 

Upon  this  point  the  argument  took  neatly  the 
same  course  as  in  thr  case  between  the  same  par- 
ties, ante^  vol.  I.  p.  324. 


Auld. 
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Hepb»rn  They  further  attempted  to  show,  from  the  evi- 
dence, that  it  was  the  intention  of  the  parties  that 
such  a  release  should  be  given  in  case  of  the  assign- 
ment of  Graham's  contract,  and  that  instructions  to 
that  effect  were  given  to  the  scrivener  who  drew  the 
articles  of  agreement.  In  support  of  their  right  to 
prove  those  facts  by  parol  evidence,  they  cited  1 
Fonb.  188.  2  Atk.  203.  3  Atk.  388.  1  Ves.  juii. 
45f/' 

2.  That  it  was  not  necessary  that  Hepburn  and 
DuTldas  should  have  had  a  complete  legal  title  in  fee- 
simple  at  the  time  of  the  agreement,  nor  at  the 
time  of  the  tender  of  the  assignment  of  Graham's 
contract.  But  it  is  sufficient  to  entitle  them  to  a 
specific  execution  of  the  agreement  if  they  can  now 
give  a  good  title.  Sugdcn^s  Laxv  of  Vendors^  249, 
250. 

Where  time  is  not  of  the  essence  of  the  contract, 
the  lapse  of  time  is  no  bar  to  a  specific  execution, 
1  Atk.  12.  Sug.  246.  248.  2  P.  Wms.  630.  Long- 
ford  V.  Pitt.  2  Pow.  266.  Newland,  230.  236.  238, 
241. 

Even  if  in  this  case  time  were  material,  Auld  has 
waived  it  by  his  subsequent  conduct.  He  never  ob- 
jected on  account  of  defect  of  title.  He  never 
asked  for  the  title  papers  till  1804,  nor  has  the  de- 
fect of  title  caused  any  delay.  The  title  was  never 
questioned  until  March,  1805,  long  after  the  present 
bill  was  filed. 

The  title  is  now  complete.  The  only  question 
whi  h  can  possibly  be  raised  is  as  to  any  supposed 
interest  which  may  have  descended  from  Sarah 
Bronaugh  and  Francina  Turner  upon  Thomas 
"West.  But  Thomas  West,  by  joining  in  the  deed 
from  Mrs.  Bronaugh,  as  well  as  by  his  own  deed, 
has  estopped  himself  from  claiming  any  title.  5  Bac. 
Abr.  440.  445.  tit.  IVarrmitij. 

A  deed  of  partition  betv/een  the  original  patentees 


AUL] 
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ought  now  to  be  presumed  after  thirty-six  years'  pos-     Hepburn 
session  in  severalty.     Sug.  213.    4  Term  Rep.  482. 
Cowp.  216,217. 

It  is  not  necessary  under  the  law  of  Virginia  that 
a  deed  of  partition  should  be  recorded. 

For  the  appellee^  it  was  said, 

That  Auld  is  a  defendant.  He  does  not  come 
here  to  ask  any  thing.  A  court  of  equity  will  not 
decree  that  to  be  done  which  in  t-quity  and  con- 
science ought  not  to  be  done.  He  is  a  mere  agent. 
1  he  intention  of  the  parties  was  to  pay  a  debt,  not 
to  purchase  land.  The  agreement  was  that  Gra- 
ham's contract  should  be  so  assigned  to  Auld  that 
he  should  either  have  the  land,  or  the  money,  at  his 
option.  In  order  to  do  that,  Hepburn  and  Dundas 
ought  then  to  have  had  a  goad  title  ;  for  Auld  could 
not  compel  Graham  to  pay  the  money,  if  Hepburn 
and  Dundas  had  not  a  good  title.  Auld  did  every 
thing  that  he  ought  to  have  done.  He  offered  to  re- 
ceive such  an  assignment,  and  to  give  such  a  receipt, 
as  were  conformable  to  the  agreement. 

If  the  vendor  has  not  a  good  title  at  the  time  when 
the  agreement  is  to  be  performed,  and  the  vendee 
brings  an  action  at  law  upon  the  articles,  the  vendor 
cannot  have  a  decree  for  a  specific  performance,  al- 
though he  afterwards  obtain  a  good  title  before  judg- 
ment in  the  suit  at  law. 

In  April,  1801,  Auld  brought  his  suit  at  law  upon 
the  articles,  and,  as  late  as  1806,  Hepburn  and  Dun- 
das had  not  a  good  title. 

The  original  patentees  were  joint-tenants.  The 
will  of  John  West  did  not  sever  the  joint-tenancy, 
but  all  his  interest  vested  in  the  survivors.  They 
could  only  sever  by  deed.     2  BL  Com.  186. 

Neither  joint-tenants  nor  tenants  in  common  in 
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Hepburn    Virginia,  could  make  partition  by  parol  since  the  sta- 
»  "^-  tutes  for  recordine  deeds. 

^  That  the  completion  of  the  title  in  Hepburn  and 

Dundas,  after  suit  brought  by  Auld  upon  the  arti- 
cles, was  too  late  to  entide  them  to  a  specific  exe- 
cution. The  counsel  for  Auld  cited  Ncwland  on  Con- 
tracts, 206,  207.  227.  Sugd.  90,  91.  2  Poiv  19. 
37.  69.  75.  79.  221.  267.  4  Ves.  jun.  849.  5  Ves, 
jun.  818.  3  Atk.  388.573.  1  H  n.  £s?  Miinf.  131. 
2  Ero.  Chan.  Cas  343.  1  Bro.  Chan,  Cas.  93.  440. 
2  Pow.  14.  2  Ves.  389.  Sugd.  i65.  5  £^5^,  198. 
1  Wash.  14.  1  F^rn.  366.  1  Ves.  319.  1  Fonb.  107. 
7  Tf*.  211. 

Even  if  there  be  only  doubts  about  the  title,  a 
court  of  equity  will  not  compel  the  purchaser  to 
take  it. 

Parol  testimony  cannot  be  admitted  to  vary  the 
written  agreement.  1  Ves  Z\j.  4^6.  Z  Call.,  139. 
'3.  Bro,  Chan.  Cas,,2>^Z,  4  Fe*.  jun.  849.  \  Fonb. 
129. 

♦ 

The  title  as  to  Thomas  West's  part  of  Sarah  Bro- 
naugh's  and  Francina  Turner's  shares  of  the  6,000 
acres,  is  clearly  defective.  He  is  not  estopped  by 
his  deed  to  claim  under  a  title  which  he  has  since 
acquired. 

3Tarch  14. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  as  follows,  viz. 

By  the  agreement  of  the  27th  of  September,  1799, 
the  plaintiffs  bound  themselves,  in  the  event  of  not 
paying,  on  the  2d  of  January,  in  bills  of  exchange, 
or  money,  the  amount  of  the  award  to  be  rendered 
between  the  parties,  to  assign  and  transfer,  on  that 
day,  to  the  defendant,  a  contract  they  had  made 
with  Graham,  by  which  they  had  sold  to  him  a  tract 
of  land  containing  6,000  acres  for  the  sum  of  18,000 
6 


FEBRUARY,  1809.  271 

dollars,  payable  at  difFerenttimes,  with  interest.  They    Hepburn 


also  bound  themselves  to  ixecute  an  irrevocable 
power  of  attorney  enabling  the  defendant,  in  their 
names,  to  recover  the  possession  of  the  land,  or  to 
enforce  the  payment  of  the  purchase- money,  at  his 
election. 

The  defendant  covenanted  to  accept  this  assign- 
ment, towards  the  discharge  of  the  award,  and,  if  it 
should  exceed  the  amount  thereof,  to  pay  the  excess. 

On  the  part  of  the  defendant  it  has  been  con- 
tended that  this  assignment  was  to  be  received  as 
security  for,  and  not  as  payment  of,  the  debt  due  to 
Dunlop  &  Co.  But  on  this  point  it  is  impossible 
to  entertain  a  doubt.  The  contract  itself  is  conclu- 
sive. The  word  "  towards^''  was  obviously  introduced 
because,  the  award  not  being  then  made,  it  was  un- 
certain whether  the  assignment  would  completely 
discharge  its  amount.  But  the  words  of  the  agree- 
ment admit  of  no  other  construction  than  that  it  was 
to  be  received  either  in  part  or  in  full  payment,  as 
the  sum  awarded  might  be  of  a  greater  or  less 
amount  than  the  stipulated  value  of  the  contract  to 
be  assigned.  All  the  testimony  connected  with  the 
agreement  of  September,  1799,  tends  to  confirm  this 
construction. 

The  next  inquiry  respects  the  transactions  of  the 
2d  of  January,  1800.  The  plaintiffs  insist,  and  the 
defendant  denies,  that  the  tender  made  by  Hep- 
burn and  Dundas  on  that  day  was  a  legal  offer  to  do 
what  they  had  covenanted  to  perform. 

The  efficacy  of  the  assignment  itself  is  not  ques- 
tioned ;  but  it  is  contended  on  the  part  of  the  de- 
fendant that  the  instrument  is  vitiated  by  the  clause 
which  is  introduced  into  it,  reciting,  as  a  part  of 
the  consideration  on  which  it  was  made,  that  a  re- 
lease of  all  claims  and  demands  what^ever,  on  the 
part  of  John  Dunlop  &  Co.  against  them,  had  been 
given. 


AUI.D. 
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Uepbuhn  The  contract  of  September,  1799,  certainly  does 
V-  not,  in  terms,  stipulate  for  such  a  release  ;  and  if  this 

^t.D^^^  recital  in  the  deed  of  assignment  could  possibly  pre- 
judice John  Dunlop  &  Co.  that  circumstance  would 
unquestionably  invalidate  the  tender.  But  if  it 
should  be  deemed  an  unimportant  recital,  then  the 
tender  is  a  substantial  performance  of  the  contract,  so 
far  as  it  was  to  be  performed  on  the  2d  of  January, 
1800,  and  at  least  imposed  on  Colin  Auld  the  duty 
of  preparing  an  unexceptionable  deed,  and  demand- 
ing its  execution. 

It  has  already  been  stated  that,  under  the  agree- 
ment of  September,  1799,  the  assignment  of  Gra- 
ham's contract  was  to  be  received  in  payment,  and 
consequently  that  assignment,  accompanied  with  a 
proper  power  of  attorney,  would  discharge  the 
award  as  fully  as  a  payment  in  bills  of  exchange  or 
money.  Had  the  deed,  therefore,  limited  its  recital 
to  a  discharge  of  all  claims  and  demands  under  the 
award,  it  would  have  been  strictly  correct ;  for  to 
such  a  discharge  Hepburn  and  Dundas  were  entitled. 
The  deed  of  assignment,  properly  executed  and  re- 
ceived, and  the  power  of  attorney  would,  in  law, 
have  been  a  full  payment  of  the  award  ;  and  the  sub- 
sequent claims  of  John  Dunlop  &  Co.  would  grow- 
out  of  the  agreement  of  September,  1799. 

The  inquiry,  whether  the  general  terms  of  the 
recital  affords  any  substantial  objection  to  the  deed, 
produces  two  questions. 

1.  Could  John  Dunlop  &  Co.  have  had  any  other 
claims  and  demands  on  Hepburn  and  Dundas,  than 
were  comprehended  in  this  award  ? 

2.  Would  this  recital  in  the  deed  of  assignment 
impair  those  claims  which  grew  out  of  the  agree- 
ment ? 

1.  The  papers  themselves  sufficiently  show  that 
every  claim  whatever  of  John  Uunlop  &  Co.  on 
Hepburn  and  Dundas  was  settled  m  the  award.   The 
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general  complexion    of  the   agreement  of  Septem-     HepburS 
ber,  1799,  proves  this  ;  but  the  particular  stipulation       Au^ld. 
to  give   "  a  full  receipt   and  discharge  of  all  claims    ^-^^^^-^ 
and  demands  of  John   Dunlop  &  Co.  against  them," 
in  the  event  of  payment  of  the  award  being  made  in 
money  or  bills  of  exchange,  places    the  subject  be- 
yond any  doubt.     Dunlop  &  Co.  had  no  claims  and 
demands  on  Hepburn  and  Dundas,  which  were  not 
settled  in  the  award. 

2.  Could  this  recital  impair  the  rights  of  Dunlop 
&  Co.  under  the  agreement  of  1  r99  i 

The  covenants  of  that  agreement  which  were  not 
completely  satisfied  were,  1st.  That  Hepburn  and 
Dundas  would  not,  after  executing  the  deed  of  assign- 
ment, interfere  with  the  measures  which  Colin  Auld 
might  think  proper  to  pursue  for  the  recovery  of 
either  the  land  sold  to  Graham,  or  the  money  due 
under  Graham's  contract  j  2d.  That  they  would  con- 
vey the  said  lands  in  fee-simple,  after  the  termina- 
tion of  the  suit  then  depending,  to  the  person  who 
should  be  decided  to  be  entitled  to  them. 

1.  The  covenant  not  to  interfere  was  not  a  pre- 
sent duty.  The  obligation  it  created  did  not  come 
into  existence  until  after  the  execution  of  the  deed 
of  assignment.  It  was  to  be  a  consequence  of  that 
deed.  At  the  time  of  its  execution,  this  was  not  a 
claim  or  a  demand.  Taking  the  words  in  their  most 
literal  sense,  the  covenant  not  to  interfere  would 
not,  in  the  opinion  ot  the  court,  be  released  by  them: 
but  the  court  is  also  of  opinion  that,  if  this  was  in 
any  degree  doubtful,  these  general  terms  would  be 
restrained  by  the  manifest  intent  of  the  parties, 
apparent  on  the  face  of  the  papers. 

2.  This  release  could  not  discharge  the  obliga- 
tion to  convey  the  lands,  after  the  termination  of 
the  suit  with  Graham,  for  the  reasons  assigned 
against  the  foregoing  objection,  and  for  this  addi- 
tional reason ;     the    deed  intended   to  transfer  to 

Vol.  V,  M  m 
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Hepburn     Auld  all  the  rights  of  Graham  under  the  contract^ 

vi^D.       and  is  so  expressed  ;  and  one  of  the  covenants  in  the 

'^  /-^>^   contract  assigned  was,  to  make  a  conveyance  with  a 

general   warranty  of  a   title  free   from  all  encum* 

brances. 

The  recital,  then,  presents  no  solid  objection  to 
the  deed  of  assignment,  because  it  could  not  im- 
pair the  rights  of  Dunlop  &  Co.  Yet  it  is  un- 
usual and  unnecessary,  and  had  Colin  Auld  prepared 
a  deed  which  was  perfectly  unexceptionable,  and 
Hepburn  and  Dundas  had  refused  to  execute  it,  this 
court,  although  the  tender  might  have  been  good  at 
law,  would  probably  have  held  them  responsible  for 
any  injury  which  might  have  been  sustained  in  conse- 
quence of  such  refusal. 

The  pov/er  of  attorney,  which  was  tendered  at 
the  same  time  with  the  deed  of  assignment,  appears 
entirely   unexceptionable. 

It  is,  then,  the  opinion  of  the  court  that,  on  the  2d 
of  January,  1800,  Hepburn  and  Dundas  offered  to  do 
every  thing  which  it  was  at  that  time  incumbent  on 
them  to  do  ;  and  that  the  tender  made  on  that  day, 
with  the  refusal  of  that  tender,  do  in  law  amount  to 
a  performance,  so  far  as  to  place  Hepburn  and  Dun- 
das in  the  same  situation,  with  regard  to  the  claims 
of  Dunlop  &  Co.  under  the  award,  as  if  Colin 
Auld  had  accepted  the  deed.  This,  however,  did 
not  discharge  them  from  the  duty  of  executing  a 
proper  deed  when  required,  nor  from  the  duty  of 
making  conveyances  for  the  land  which  was  the 
subject  of  the  agreement  of  September,    1799. 

If  a  doubt  existed  on  this  point,  the  subsequent 
conduct  of  Colin  Auld  would,  in  a  court  of  equity, 
amount  to  a  waiver  of  the  day,  so  far  as  respects  the 
tender  of  the  deed,  and  a  consent  to  accept  such 
deed  at  an  alter  day  within  a  reasonable  time. 

The  subsequent  demand  of  a  deed  by  Colin  Auld, 
when  he  tendered  the  money  which  was  due  on  ac- 
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count  of  the  excess  of  value  in  the  estimated  price     Hepburk 
of  the  land  over   the  sum  awarded  to  John  Dunlop        Auld. 
&  Co.  was  made  in   a  manner,    and  under  circum-     _■— ^  -^_' 
Tstancts,  which  are  not  deemed  reasonable.  Hepburn 
and    Dundas  had  a  right  to  consider  and  to  take 
counsel  on  the  deed  they  were  required  to  execute  ; 
and  although  their  delay  was  unntcessarily  great,  yet 
the  offer  they  made  might  have  been  acceded  to.  In 
fact,  they    might   reasonably   insist  on  leaving  the 
transaction    on  the  ground  on    which  it  was  placed 
by  the    contract   of  September,  1799,  which   would 
have  been    done  in  a  manner  free   from  all  excep- 
tion by  executing  such  a  deed  as  that   tendered  on 
the  2d  of  January,  1800,  after  striking  out  that  part 
of  the  recital  which  respected  the  release. 

The  interference  of  Hepburn  and  Dundas,  in  ac- 
commodating the  suit  with  Graham,  is  also  urged  as 
an  objection  to  their  conduct.  They  had  certainly 
no  right  to  interfere  without  the  consent  of  Colin 
Auld.  But  when  the  correspondence  is  inspected, 
and  it  is  perceived  that  they  interfered  only  to  ef- 
fect the  object  he  had  himself  desired,  and  which  he 
had  avowed  his  own  inability  to  effect  without  their 
consent,  the  interference  must  be  considered  as  in.? 
nocent  in  point  of  intention,  and  unproductive  of 
injury  in  fact. 

The  court,  then,  perceive  nothing  in  the  conduct 
of  the  plaintiffs,  up  to  the  decision  of  the  suit  with 
Graham,  which  ought  to  defeat  their  right  to  de- 
mand a  specific  performance  of  this  contract.  Could 
they  at  that  time  have  conveyed  a  good  title,  Colin 
Auld  ought  to  have  accepted  it. 

It  is  alleged  that  the  title,  sold  by  the  heirs  of 
West  to  Hepburn  and  Dundas,  was  not  a  title  to 
6,000  acres  of  land  in  severalty,  but  an  undivided 
interest  in  a  much  larger  tract,  and  that,  as  this 
purchase  was  made,  not  for  the  purpose  of  ac- 
quiring an  estate,  but  for  the  purpose  of  imme- 
diately selling  and  paying  a  debt  which  Auld 
was  authorized  to  collect,  the  time  of  executing  the 
contract  is  very  material. 
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It  is  not  to  be  denied  that  circumstances  may 
reader  the  time  material ;  and  the  court  does  not 
decide  that  this  case  is  not  of  that  description.  But 
the  majority  of  the  court  is  of  opinion,  that  the 
estate  is  to  be  considered  as  an  estate  held  in  seve- 
ralty. 

That  a  complete  partition  was  made  by  an  agree- 
ment, binding  on  all  the  parties  who  were  interest- 
ed, is  in  full  proof.  This  partition  would  unquestion- 
ably have  been  protected  in  equity,  and  the  ma- 
jority of  the  court  conceive  that  after  such  a  lapse 
of  time,  and  such  a  long  separate  possession,  a  deed 
of  partition  ought  to  be  presumed;  and  that  the 
cou)  t,  in  which  the  verdict  in  the  ejectment  against 
Graham  was  found,  might  so  have  directed  the  jury. 

It  remains,  then,  only  to  inquire  whether  Hep- 
burn and  Dundas  hold  a  title  under  West,  which 
is  so  free  from  exception  that  the  defendant  ought 
to  be  decreed  to  take  it. 

Long  previous  to  the  contract  with  Colin  Auld, 
Hepl)urn  and  Dandas  had  obtained  deeds  from  all 
the  devisees  of  John  West,  jun.  who  were  entitled 
to  undivided  parts  of  the  6,000  acres  lying  on  the 
Ohio.  But  the  deeds  irom  Thomas  Wesi,  aftd 
Hugh  West,  were  not  recorded,  and  the  privy  ex- 
amination of  Mrs.  Bronaugh,  one  of  the  devisees, 
does  not  appear.  By  her  deed,  therefore,  nothing 
passed,  and  the  deeds  of  Thomas  and  Hugh  West 
were  liable  to  very  serious  objections. 

Had  Colin  Auld  refused  to  receive  a  conveyance 
from  Hepburn  and  Dundas  after  the  termination  of 
Grah..m's  suit,  because  they  were  unable  to  make  a 
good  title,  the  objection  would  certainly  have  been 
entitled  to  very  serious  consideration.  >  But  his  re- 
jection of  the  conveyance  then  offered  was  not  in- 
duced by  any  defect  in  the  title.  He  previously 
determined  not  to  receive  a  conveyance,  because 
Graham's  contract  had  not  been  assigned  in  such 
manner  as  he  conceived  to  be  a  full  execution  of 
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the  agreement  of   September,    1799.     These  omis-    HEPBuaar 
sions,  then,   to   record   the   deeds   of  Thomas   and        Au'ld. 
Hugh  West,  and  the  total  want  of  title  as  to    Mrs.    _,-     -^_ 
Bronaugh's   part,  have  produced  no    real    inconve- 
nience to  Colin  Auld.     Had   the  title   been   unex- 
ceptionable,  it  would  still  have  been   refused  ;  and 
this  contest    would  still  have  been    carried  on  with 
the  same  determined  perseverance  which  marks  the 
conduct  of  the  parties.     Under  these  circumstances, 
it  is  the  opinion  of  the    majority  of  the  court,  that 
this  case    ought  to  be  governed  by   those    general 
principles  which  regulate    the  conduct  of  a  court  of 
chancery  in  decreeing  a  specific  performance,  if  the 
defect  of   title,  which   existed  at  the  time  of  con- 
tract, be  cured  before  the  decree. 

Are  Hepburn  and  Dundas  now  able  to  convey  a 
perfect  title  ? 

Mrs.  Bronaugh  and  Mrs.  Turner,  two  of  the 
devisees  of  John  West,  jun.  are  dead.  On  the 
death  of  Mrs.  Bronaugh,  her  real  estate  descend- 
ed on  her  brothers  and  sisters,  who  were  her  co- 
heirs. Deeds  of  confirmation  from  Hugh  and  John 
West,  and  from  Dade  and  wife  have  been  obtained. 
Thomas  West  joined  in  the  deed  from  Bronaugh 
and  wife  for  the  purpose  of  releasing  his  supposed 
reversion ;  but  there  is  no  conveyance  from  Fran- 
cina  Turner. 

The  court  is  not  satisfied  that  Thomas  West,  by 
uniting  in  the  deed  for  the  purpose  of  conveying  his 
reversionary  interest,  has  conveyed  a  title  which 
afterwards  descended  on  him,  or  has  estopped  him- 
self from  asserting  that  title.  To  Thomas  West's 
part  of  Mrs.  Bronaugh's  1,000  acres,  then,  Hepburn 
and  Dundas  have  no  title. 

On  the  death  of  Francina  Turner,  her  interest 
in  her  sister  Bronaugh's  estate,  passed  to  her  bro- 
thers and  sister,  who  were  her  coheirs.  To  1  homas 
West's  share  Hepburn  and  Dundas  have  no  title. 
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The  undivided  interest  of  Thomas  West,  which 
descended  on  him,  at  the  death  of  Mrs.  Bronaugh, 
is  166  2-3  acres;  and  the  undivided  interest  which 
descended  on  him,  at  the  death  of  Francina  Turner, 
is  41  1-3  acres;  making  208  acres,  to  which  Hep- 
burn and  Dundas  have,  at  this  time,  no  title. 

The  omission  to  record  the  deed  from  Thomas 
West  is  not  cured  ;  and  this  court  is  now  to  decide 
whether,  under  these  circumstances,  Hepburn  and 
Dundas  are  entitled  to  claim  a  specific  performance. 

Had  there  been  simply  a  deficiency  of  208  acres, 
the  majority  of  the  court  would  have  considered  it 
as  a  case  for  compensation  ;  or  had  the  parties  en- 
titled to  this  land  been  before  the  court,  a  division 
might  possibly  have  been  directed,  and  compensa- 
tion for  that  quantitv  ordered  :  but,  however  this 
might  be,  as  persons  not  before  the  court  iiold  this 
interest,  no  order  can  be  made  respecting  it;  and  it 
may  very  much  embarrass  those  acts  for  asserting 
the  title  which  may  possibly  be  necessary.  The 
part  actually  conveyed  by  Thorn  is  West,  too,  never 
having  been  confirmed  by  a  deed  from  himself  or 
his  heirs,  properly  recorded,  might  impose  on  Colin 
Auld  the  necessity  of  bringing  a  suit  in  chancery 
to  perfect  his  title  ;  or  of  being  subjected  to  the  in- 
conveniences constantly  attending  the  establishment 
of  a  deed  not  recorded,  and  the  risks  inseparable 
from  such  a  deed. 

This,  therefore,  is  thought  by  a  majority  of  the 
court  to  be  a  case  not  proper  for  a  specific  perform- 
ance ;  and  the  bill  is  to  be  dismissed. 

Livingston,  J.  expressed  his  non-concurrence 
in  the  reason  mg  of  the  court,  in  the  latter  part  of 
the  opuiion  just  delivered  by  the  chief  justice. 
He  would  dismiss  the  bill,  even  if  a  good  title 
could  now  be  giv^n  by  the  complainants.  This 
court  can  no  more  dispense  with  punctuality  as  to 
time  in   any  case,  than  with   any  other  part  of  the 
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agreement.     But  in  this  particular  case,  time  was  of    Hepburn 
the    essence  of  the    contract.     The  object  was  pay-       auld 
ment  of  a   debt ;  and    from   the  anxiety  of  the   de-    _,—      -,,_ 
fendant   to    resist   a  decree    for   a  conveyance,  and 
the  desire  of  the   complainants  to  urge  it  upon  him, 
it  is   to  he  presumed   that  the   hinds   have  fallen  in 
value  during  this    delay  of  the  title.     I'he   remedy 
by    a  decree   for  a  specific  performance  is  a  depar- 
ture  from  common  law,    and    ought   to  be    granted 
only   in    cases    where   the   party   who    seeks   it  has 
strictly  entitled  himself  to   it.     It  is    said   that    by 
the    t  .nglish  authorities,  the  lapse  of  time    may  be  % 

disregarded  in  equity,  in  decreeing  a  specific  exe- 
cution of  a  contract  for  land.  But  there  is  a  vast 
difference  between  contracts  for  land  in  that  coun- 
try and  in  this.  There  the  lands  have  a  known, 
fixed,  and  stable  value.  Here  the  price  is  con- 
tinually fluctuating  and  uncertain.  A  single  day 
often  makes  a  great  difference  ;  and  in  almost  every 
case  time  is  a  very  material  circumstance. 

He  dissented  also  from  another  part  of  the  opi- 
nion, which  intimates  that  if  this  were  simply  a  de- 
ficiency of  a  few  hundred  acres,  it  would  be  con- 
sidered as  a  case  of  compensation.  This  part  of  the 
opinion  does  not  seem  to  be  necessary,  and  does  not 
afl'ect  the  present  case;  but  this  court  can  in  no  case 
compel  a  specific  performance  on  terms  and  condi- 
tions. We  cannot  decree  a  special  execution  for 
part,  and  assess  damages  as  to  the  residue. 

This  is  like  a  contract  for  5,000  bushels  of  wheat. 
A  tender  of  4,o00  would  not  be  got)d  ;  and  we 
could  not  compel  the  purchaser  to  take  a  less  quan- 
tity than  he  conti'acted  for.  So  here  the  contract 
was  for  6,000  acres.  The  complainants  have  a  title 
to  a  part  only;  we  could  not  compel  the  defend- 
ant to  take  that  part,  and  give  him  damages  for  the 
non-conveyance  of  the  residue. 

Johnson,  J.  observed,  that  he  had  perhaps  taken 
a  peculiar  view  of  this  subject,  but  he  should  be 
in  favour  of  decreeing  a  specific  performance  genC" 
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Hepburn    rally  ;  leaving  Auld  to  his  remedy  upon  the  warranty 
AuLQ.        "f  *h<^  complainants  for  any  defect  of  title   which 
might  appear.     Auld,  perhaps,  thought  it  would  be 
a  good  speculation,  and  had  stipulated  for  a  general 
warranty. 

He  acquiesced,  however,  in  dismissing  the  bill, 
because  he  considered  the  judgment  in  the  action 
at  Itiw  brought  by  Auld  against  the  complainants, 
as  equivalent  to  a  decree  for  a  specific  execution 
of  the  agreement,  inasmuch  as  it  prevents  him  from 
obtaining  satisfaction  in  any  other  way  for  the  sum 
awarded. 

Marshall,  Ch.  J.  declared  the  opinion  of  the 
court,  in  the  action  at  laiv,  to  be,  that  the  tender  of 
the  assignment  of  Graham's  contract,  and  the  power 
of  attorney,  was  good  as  pleaded,  and  that  Auld 
ought  to  have  accepted  it. 

Judgment  reversed. 


THE  UNITED  STATES  v.  EVANS. 


It  is  i.ot  k      ERROR  to  the  district  court  for  the  Kentucky 

^T'l'ind    tor    a    J.    ^   .  ' 

wril    of   error  dlStnCl. 
that  the  judge 

to'rei.ist;lt'e''i  I"  ^^«  ^""^^  bclow,  the  judgc  at  the  trial  rejected 
f:;uise  after  certain  testimony  which  was  offered  by  the  attorney 
iioiiiuit.  fQj.  jj^g  United   States,   who  thereupon  took    a    bill 

of  exceptions,  and  became  no7isuit^  and  afterwards, 
at  the  same  term,  moved  the  court  to  set  aside  the 
nonsuit  and  grant  a  new  trial,  upon  the  ground  that 
the  judge  had  erred  in  rejecting  the  testimony. 
•But  the  court  overruled  the  motion,  and  refused  a 
new  trial;  whereupon  the  attorney  for  the  United 
States  sued  out  his  writ  of  error. 

The  case  was  submitted  by  the  Attorney-General^ 
3nd  Roxvan^  without  argument. 
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Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court,  that  in  such  a  case,  where  there  has  been  a 
nonsuit,  and  a  motion  to  reinstate  overruled,  the 
rourt  could  not  interfere. 

Judgment  affirmed. 


YEATON  AND  OTHERS,  CLAIMANTS  OF  THE 
SCHOONER  GENERAL  PINKNEY  AND  CAR- 
QO,  V.  THE  UNITED  STATES. 


THIS   was  an  appeal  from  the  sentence  of  the     in  admiraKy 

cases,    an    ap- 


peal   suspends 


circuit  court  for  the  district   of  Maryland,    which 
condemned   the  "schooner  General  Pinkneij  2ix\d  cat- \\ll'^   sentence 
ffo,   for  breach   of  the   act   of  congress   prohibitinj?  aitogrcihcr; 

•  .  ,  .  .        t-   »U        •    1         I        +•   C*     and   the   cause 

intercourse  with  certam  ports  ot  the  island  ot  bt.  i^  t^,  j^^  i,g^,.jj 
Domingo;  passed  February,  28tfi  1806.  Vol.  8.  p,  i"  the  appei- 
11.  This  act  was  limited  to  one  year  ;  but  by  the  act  of  |f,;^  '^""ntc„' J 
February  24th,  1807,  it  was  continued  until  the  end  had  been  pro- 
of the  then  next  session  of  congress,  when  it  ""'""The  i  vf 
expired  on  the  26th  of  April,  18Q8.  under    which 

the      sentence 

The  schooner  General  Pinkney,  on  the  23d  of  lion  was  prol 
August,  1806,  was  cleared  from  Alexandria  for  n"""^*^'' be  »e. 
St.  Jago  de  Cuba  with  a  cargo,  but  went  to  Cape  Sentence  "  ?a 
Francois  in  the  island  of  St.  Domingo,  one  of  the  t''e  court  he- 
prohibited  ports.  On  her  return,  she  was  seized  (oJfj  ^^^\  ^^^, 
on  the  17th  of  November,  1806,  and  libelled  on  tence  in  the 
the  5th  of  January,  1807,  and  condemned  in  the  ^PPj^"'"^^  ^^^^ 
district  court  on  the  23d  of  July  following,  which  tence'  of  con- 
condemnation  was  affirmed  in  the  circuit  court  on  {|e'""nronoim^ 
the  7th  of  November,  from  v/hich  sentence  the  ced;  unless 
claimants  immediately  appealed,   in  open   court,  to  ^'""^. .  specjai 

^,  /-     .    '^  TT    •       1   r>  1  provision       be 

the    supreme    court  of  the  United  States,  then  next  made  for  that 
to  be  holden  on  the  first  Monday  of  February,  1808,  i>"'pose,     by 
where   the  rause  was   continued  until   the  present 
term. 

Vol.  v..  .N  n 
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The  only  question  now  argued  was,  whether 
this  court  could  now  affirm  the  sentence  of  con- 
demnation, inasmuch  as  the  law  M'hich  created  the 
forfeiture,  and  authorized  the  condemnation,  had 
expired  ? 

C.  Lcc^  Martin,  Harper  and  T'oungs,  for  the  ap- 
pellants, contended  that,  in  all  cases  of  admiralty 
and  maritime  jurisdiction,  an  appeal  suspends  en- 
tirely the  sentence  appealed  from ;  and  that  in  the 
appellate  court  the  cause  stands  as  if  no  sentence 
had  been  pi'onounced.  1  Browne'' s  Civil  Laxv,  A-dS. 
501.  1  Br.  Pari.  Cas.  70.  590.  Rochfort  v.  Nugent. 
'2  Domat^  686.  2  Browned-  Civil  Laxv,  436,  437. 
3  Dull.  87.  114.  118.  Penhallow  v.  Doane.  4 
Cranch,  2.  Jetinings  v.  Carson.  Id.  443.  United 
States  V.  The  Betsey  £s?  Charlotte.  Parker^  72. 

If  then  the  case  stands  as  if  no  sentence  of  con- 
demnation has  been  passed,  the  question  arises, 
can  this  court  now  proceed  to  condemn  the  vessel 
when  there  is  no  law  authorizing  a  condemna- 
tion ? 

The  act  of  congress  makes  no  provision  for  the  re- 
covery (after  the  expiration  of  the  act)  of  penalties 
or  forfeitures  which  had  been  incurred  under  that 
act  during  its  existence. 

And  in  such  cases  the  law  has  always  been  un- 
derstood to  be,  that  the  penalty  or  forfeiture  can- 
not be  enforced,  nor  the  punishment  inflicted.  The 
court  has  no  longer  any  jurisdiction  in  the  case. 
2  Easfs  Cr.  Laxi\  576.  Jones'^s  case.  1  W.  Bl.  451. 
Miller's  case.  4  Dal.  S73.  1  Hale,  291.  The  case 
of  the  United  States  v.  The  cargo  of  the  ship  Sophia 
Magdalena,  before  fudge  Davis,  at  Boston,  and  a  like 
case  before  fudge  Hall,  at  Ncxv-Orleans.  1  Crunch, 
103.  United  States  v.  Schooner  Peggy. 

Rodney,  Attorney-General,  on  the  part  of  the 
United  States,  did  not  controvert  the  principles  con- 
tended for  on  the  other  side,  but  in  addition  to  the 
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authorities  produced  by  the  opposite  counsel,  refer- 
red the  court  to  the  opinion  of  Ch.  J.  Ellsxvorth^  in 
the  case  of  JViscart  v.  Dauchy^  3  Dal.  327.  where 
he  says,  "  an  appeal  is  a  process  of  civil  law  origin, 
and  removes  a  cause  entirely,  subjecting  the  fact  as 
well  as  the  law  to  a  revieru  and  retrial ;^^  and  to 
the  opinion  of  Marshall^  Ch.  J.  in  the  case  of  Pen- 
nington V.  Coxe^  2  Cranch^  61. 

31circh  r. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
-.ourt  to  the  following  effect : 

The  majority  of  the  court  is  clearly  of  opinion, 
that  in  admiralty  cases  an  appeal  suspends  the  sen- 
tence altogether;  and  that  it  is  not  res  adjiidicata 
until  the  final  sentence  of  the  appellate  court  be 
pronounced.  The  cause  in  the  appellate  court  is 
to  be  heard  de  novo^  as  if  no  sentence  had  been 
passed.  This  has  been  the  uniform  practice  not  only 
in  cases  of  appeal  from  the  district  to  the  circuit 
courts  of  the  United  States,  but  in  this  court  also. 

In  prize  causes,  the  principle  has  never  been 
disputed;  and  in  the  instance  court,  it  is  stated  in 
2  Browne's  Civil  Law^  that  in  cases  of  appeal  it  is 
lawful  to  allege  what  has  ?iot  before  been  alleged, 
and  to  prove  what  has  not  before  been  proved.^ 

The  court  is,  therefore,  of  opinion,  that  this  cause 
is  to  be  considered  as  if  no  sentence  had  been  pro- 
nounced ;  and  if  no  sentence  had  been  pronounced, 
it  has  been  long  settled,  on  general  principles, 
that  after  the  expiration  or  repeal  of  a  law,  no 
penalty  can  be  enforced,  nor  punishment  inflicted, 
for  violations  of  the  law  committed  while  it  was  in 
force,  unless  some  special  provision  be  made  for 
that  purpose  by  statute. f 

*  Clerlpc's  Praxis,  tit.  Cii.  "  Nam  in  appeliatione  a  sententia  de- 
ilniti^a  licet  uou  allegata  allegare  et  nou  probata  probai-e." 

t  The  cases  of  Wilmot  et  al.  claimants  of  the  schoonei-  Collector, 
1)1(1  Le-wis,  claimant  of  the  schooner  Gottenburgli  v.  Uiiitet!  Stales, 
■..era  reversed  upon  the  same  piiuei[>le. 
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KEATOK  The   following  sentence  was  then  pronounced  by 

The  U.S.     the  court: 


This  cause  came  on  to  be  heard  on  the  transcripl 
of  the  record,  and  was  argut^d  by  counsel ;  on  con- 
sideration whereof  the  court  is  of  opinion,  that  an 
appeal  from  the  sentence  of  a  court  of  admiralty 
brings  the  whole  case  before  the  appellate  court  un- 
affected by  the  sentence  of  condtmnation  from 
which  the  appeal  is  made,  and  that  a  sentence 
of  condemnation  cannot  be  pronounced  on  account 
of  a  forfeiture  which  accrued  under  a  law  not  in 
force  at  the  time  of  pronouncing  such  sentence,  un- 
less, by  some  statutory  provision,  the  right  to  en- 
force such  forfeiture  be  preserved. 

The  court  is,  therefore,  of  Opinion,  that  the  sen- 
tence pronounced  in  this  cause  by  the  circuit  court  of 
the  district  of  Maryland,  affirming  the  sentence  of  the 
judge  of  the  district  court  in  this  cause,  be  reversed 
and  annulled  ;  and  the  court,  proceeding  to  pro- 
nounce the.  proper  sentence,  doth  direct  that  the 
libel  be  dismissed,  and  the  property  labelled  be  re- 
stored to  the  claimants,  they  paying  the  duties 
thereon  if  the  same  have  not  been  already  paid. 

And,  on  the  motion  of  the  attorney-general,  it  is 
ordered  to  be  certified  that  in  the  opinion  of  this 
court,  there  was  probable  cause  of  seizure. 

THE  UNITED  STATES  v.  POTTS  AND  OTHERS. 


'-  Iiov:'ul cop-  THTS  was  a  case  certified  from  the  circuit  court 
^Znwd ''up'Z  ior  ihit  district  ot  Maryland.  The  question  upon 
the  edge,"  are  which  the  judcres  of  that  court  differed  in   opinion 

not    liable     to  **       ° 

diitiei!,     aliho'  ^aS, 

iiiiporlef 


1 


—  r — '^  •      "•' 

del-  the  (ler.o-      Whether    round  copper  bottoms   turned  up  at  the 
bot.  edge  are  liable  to  the   payment  of  duty  withm   the 
meaning  of  the  several  acts  of  congress. 


"  >\used 
ionis.'" 
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^rhe  following  facts  were  admitted,  viz.  that  the 
defendants  imported  a  certain  quantity  of  round 
copper  plates,  under  the  denomination  '"'' fiat  bot- 
toms;''''  round  copper  plates  turned  up  at  the  edges, 
under  the  denomination  of  "  raised  bottoms/''*  and 
square  and  oblong  copper  plates,  under  the  denomi- 
nation of '^  sheets/''  That  the  round  copper  plates,  and 
the  round  copper  plates  turned  up  at  the  edge,  are 
never  used,  nor  imported  for  use  in  the  form  in  whicK 
they  are  imported,  although  they  are  capable  of  being 
used,  but  not  with  convenience  or  advantage,  in  that 
form  ;  but  are  worked  up  by  the  manufacturers  in  this 
country  into  vessels  of  use  after  importation.  That 
the  round  copper  plates,  as  well  as  the  square  copper 
plates,  are  cut  from  large  sheets  which  are  made  by 
pressure  under  a  roller,  hut  are  never  imported  in 
the  size  or  shape  in  which  they  come  from  the 
roller.  That  it  is  a  great  convenience  and  saving  to 
the  manufacturer  here  that  the  sheets  of  copper 
should  come  in  a  round  rather  than  in  a  square 
shape,  avoiding  great  waste  by  clipping  and  repeat- 
ed heats.  That  all  the  said  articles  are  sold  and 
bought  by  weight,  and  the  same  price  paid  for  the 
round  plates,  and  the  round  plates  turned  up  at  the 
edges,  as  for  the  square  or  oblong  plates.  That 
the  round  copper  plates  turned  up  at  the  edge 
are  raised  at  the  edge  from  four  to  five  inches.  That 
copper  plates  of  this  description  are  sold  for  eigh- 
teenpence  sterling  per  pound,  and  that  copper 
wrought  up  into  vessels  or  implements  of  any  kind, 
are  sold  at  two  shillings  and  fourpence  to  two  shil- 
lings and  sixpence  per  pound.  Ihat  there  is  no 
copper  imported  into  this  country,  under  the  deno- 
mination of  plates;  but  that  the  square  and  oblong 
plates,  which  are  commonly  called  copper  plates, 
and  are  admitted  to  be  free  of  duty,  are  imported 
under  the  denomination  of  sheets^ 

Harper  J  for  the  defendants. 

This  case  differs  from  that  of  the  United  States  v. 
■Kid  £s?  Watson^  4  Cranch,  1.  in  one  circumstance 
only.     In  that  case  it  does  not  appear  but  that  the 
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copper  plates  turned  up  at  the  edge  were  imported 
under  the  denomination  of  copper  plates^  and  the 
jury  expressly  found  that  they  came  under  that 
description.  But  in  the  present  case  they  were 
imported  under  the  denomination  of  "  raised  bot- 
toms.^'' 

The  real  question  is,  whether  these  raised  bottoms 
are  to  be  considered  as  manufactured  copper,  or  'as 
much  a  raw  material  as  plain  copper  plates. 

,  The  acts  of  congress  on  this  subject  are  all  to 
be  construed  together.  They  are  the  act  of  July^ 
4,  1789.  c.  2.  Oszvald^s  edit.  Laws  U.  S.  vol.  1.  p. 
21.  The  act  of  10th  of  August^  1790,  §  1.  Laius 
U.  S.  vol.  1.  p.  251.  The  act  of  May  2,  1792,  § 
2.  Lazvs  U.  S.  vol.  2.  p.  71.  And  the  act  of  June 
7,  1794,  Laxvs  U.  S.  vol.  3.  p.  -108. 

Rodney^  Attorney-General. 

In  the  case  of  the  United  States  v.  Kid  tS?  Wat- 
son, the  jury  having  found  that  the  articles  import- 
ed came  under  the  description  of  copper  in  plates^ 
there  was  nothing  left  for  judicial  decision. 

But  a  question  of  revenue  ought  not  to  be  left  to 
the  caprice,  or  misunderstanding  of  juries.  It 
ought  not  to  be  left  to  the  different  customs  or 
names  used  in  different  ports  of  the  United  States. 
The  decisions  on  this  subject  ought  to  be  uniform, 
and  they  can  only  be  made  so  by  the  opinion  of  this 
court. 

The  case  was  submitted  without  argument. 

March  7. 

Marshall,  Ch.  J.  delivered  the  opinion  of  tlie 
court  to  the  following  eflect : 

The  opinion  of  this  court  is,   that  copper  plates 
turned  7ip  at  the  edge  are  exempt  from   duty,  al- 
6 
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though  imported  under  the  denomination  of  raised  The  U'-  S. 
bottoms.  Potts. 


It  appears  to  have  been  the  policy  of  the  United 
States  to  distinguish  between  raw  and  manufactured 
copper.  From  the  facts  stated,  the  copper  in  ques- 
tion cannot  be  deemed  manufactured  copper  within 
the  intention  of  the  legislature. 

The  opinion  certified  to  the  court  below  was, 
that  round  copper  bottoms  turned  up  at  the  edge  are 
?iot  liable  to  the  payment  of  duty  within  the  meaning 
of  the  several  acts  of  congress. 


RUSH  X'.  PARKER. 


ERROR  to    the  circuit   court  of  the  district  of  This  court  viii 
Maryland,  in  an  action  of  replevin.  procm"'^ffida° 

vits  as  to   the 

/.  P.  Boyd,  for  the  defendant  in  error,  contended,  ^„"j"terfn  dK 
that  the    replevin   bond  being  in   the  penal  sum    of  pute. 
1,200  dollars  only,  was  conclusive  evidence  that  the 
matter  in  dispute,  exclusive  of  costs,  did  not  amount 
to  2,000  dollars,  and  consequently  this  court  has  no 
jurisdiction  in  the  case. 

Martin,  contra,  stated  that  he  did  not  know  till 
yesterday  that  this  point  would  be  made  in  the  cause, 
and  prayed  time  to  show  by  affidavits  the  real  value 
of  the  matter  in  dispute.  Which 

The  court  granted. 

Livingston,  J.  thought  that  leave  ought  not  to 
be  given,  on  account  of  the  delay  it  would  produce. 
He  had  found  a  practice  established  here  of  receiv- 
ing such  affidavits;  but  he  did  not  know  of  any  case 
in  which  time  had  been  given  to  produce  them;  and 
he  would  not  consent  to  give  it  now.     The  case  was 
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^^^"        brought  up  to  last  term.     The  party  ought  to  have 
Parker,      come  prepared  to  support  the  jurisdiction. 

March  15. 

This  being  the  last  day  of  the  term,  and  no  affi- 
davits having  been  produced, 

The  writ  of  error  was  dismissed,  this  court  having 
no  iurisdiction  in  the  case. 


LOGAN  V.  PATRICK. 


The  circuit,  THIS  was  u  casc  Certified  from  the  circuit  court 
dS^Vn'^'a  f°^"  t^^  '^'■^  circuit  and  district  of  Kentucky,  in 
suit  inequity,  which  the  judges  below  differed  in  opinion  upon  the 
to    stay    pro-  following  ouestions  : 

ceeaings  mion  o    i 

a  jiKlgnient  at 

'?*  s  m^Tiv  ^^''hether  the  complainant,  (Logan,)  who  is  a  citi- 
ties,^*aithnHgh  zen  of  the  state  of  Kentucky,  and  is  so  stated  in  the 
tlie     subpQjpia  pleadings,    can    maintain    this    suit,    in    this    court, 

be  servc<l  upon  ^       .         ^ ,         ,/-        ,^         ,        .  ..  j-vi-^ 

the  drferi(i:uit  agaiust  tile  dciendant,  who  IS  a  citizen  and  inhabit- 
outqf[  the  din-  ant  of  the  state  of  Virginia,  and  is  so  stated  in  the 
^he^court^  sits,  pleadings,  upor.  the  following  case  :  John  Patrick 
obtained  in  this  court  a  judgment  in  ejectment 
against  David  Logan,  who  filed  a  bill  in  equity 
against  him  to  be  relieved  against  the  judgment,  and 
to  compel  a  conveyance  of  the  land,  and  obtained  an 
injunction  to  stay  proceedings  on  the  judgment;  but 
the  subpcena  was  not  served  in  the  district  of  Ken- 
tucky. Can  this  court  entertain  jurisdiction  of  the 
cause  ?  If  not,  does  the  defendant's  answering  the 
bill,  without  insisting  upon  the  objection  that  the 
process  was  not  served  upon  him  iu  the  district  of 
Kentucky,    authorize    the    court    to   entertain    the 


T^s  Court,  upon  the  fjrst  opening  of  the  case^ 
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aaid  there  could  be  no  doubt  of  the  jurisdiction  of  Log  a: 

the  court  below,   and  ordered  it  to  be    cenificd   ac-  Pavkic 

cordingly.  v*.^.-^ 


RODFORD  V.  CRAIG. 


NO  appearance  having  been  entered  on  the  docket  ittiie  counsel 
for  either  party  in  this  cause,  no  counsel  appearing,  "n  utithei- si^ie 
the  court  ordered  both  parties  to  be  called,  and  nei-  the^^'cause  "^is 
ther  of  them   appearing,  the   court  ordered  the  writ  laiie.i,  ih;;  wiit 

r  1  I  •         •  1  "'  eiTop  will  be 

of  error  to  be  dismissed. 


diMiii.'ised. 


The  same  order  was  made  in  the  cases  of  Banks 
V.  Bastrop^  Tompkins  v.  Tompkins,  and  Buchannan 
V.  Teates, 


HARRISON  V.  STERRY  AND  OTHERS. 


THIS  was  an  appeal  from  a  decree  of  the  circuit  In   the  distrl- 
court  for  the  district  of  South  Carolina,  in  a  suit  in  1'"'^';'"    "/     ^ 

,.iri-»         t    rr         ■  ,    ■  baiikiunl  s   et- 

equity,  in  which  Ricnara  Harrison  was  C07nplatnant^  fern  iu  this 
and  the  following  parties  defendants,  viz.  1.  The  '^p/'fy.  f'e 
United  States.  2.  Sterry  and  others,  assignees  of  H.  are"^eiititied'^to 
M.  Bird  and  Benjamin  Savage,  under  a  British  com-  »  preference, 
mission  of  bankruptcy.  3.  Aspimuall  and  others,  as-  wascontracted 
signees  of  Robert  Bird,  under  an  American  com-  by  a  foreij^nei- 
mission  of  bankruptcy.  4.  Several  ^//zerzcarz  credit-  |."y^tr  '""and 
ors  who  had  attached  the  effects  of  Bird,  Savage  ^  aitiiough  the 
Bird,  in  South  Carolina.  5.  Several  British  credit-  f'^'J,'^^'^  ^^^^^^^ 
ors  who  had  also  attached  the  same  effects.  And,  6.  thdi-  debrun- 
Thomas  Parker,  who,  by  consent  of  the  creditors,  ''^>"  .^'"^  '^^"^z. 
hui  been  appointed  by  the  court  of  common  pleas  in  bankiuptcy. 
South  Carolina,  an  agent  for  all  the  parties  concern-  ^^i"^'  iiad  voced 
ed,  to  collect  and  receive  the  debts  due  to  Bird,  Al/asalgnment 
Savage  &  Bird,  which  had  been  attached,  and  ^vhcn  by   one   pait- 

_.  ,    ,r  „  ner,    in      the 
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nAUTusoN    received,  to  hold  the  same  till  the  further  order  of  the 

SteVrv.      court. 

The    question   was,    how    those   attached   effects 
copartner.=hii.,  shoukl  be  distributed. 

of  ll,e  paitiicf- 
hliip  (Reels  aiKl 

credits,  is  va-  Ilarrhon^  the  complainant,  claimed  them  as  a  trus- 
(.''mler  a  sepa-  ^^^  ^'^^  ^^^  Ixnefit  of  Certain  creditors  of  the  house 
rate    cnnwnis-  of  Robert  Bird  Of  Co.  which   was  the  name    of  the 

nM'ic>"a5nsi  fi''^"  ^^Y  ^^^'^^  ^'"^^  ^o^^^^  ^^  ^"■^'  Savage  &  Bird  of 
ofif!   "  pHrtiicr,  London,    carried    on    merchandise    at    New- York, 
resf  'V^  "the  1^°^^'^'"'^  Bird,  desirous  of  aiding  and   supporting  the 
•uiiit      e.TeciB  credit  of  the  house  of  Bird,  Savage  &  Bird,    by  rai- 
Ti'^^t    k        ^'"S  f»-i"<Js,  upon  the  security  of  the  cargo  of  the  East- 
lau-  ot  a   to-  India   ship  Semi^-amis^  and  certain   debts  to  a  large 
rti-ii  tountn  amount  due  to  them  in  South  Carolina,  made  a  deed 
M  iLfcrl  trnnsici- of  trust  outhcSd    ot    December,    1802,    mtendmg 
oi  |,i»p,^rty  in  thereby  to   assign  that  cargo  and  those   debts  to  the 
couniij.    (-omplainant.     'I'he  deed  purported  to  be  signed  and 
sealed  by  H.  M.  Bird  and  Benjamin  Savage^  by  Ro- 
bert Bird,  their  attorney  ;  and  by  Robert  Bird,  in  his 
own  right.     It  recited  that,  "  whereas  H.  M.  Bird, 
Benjamin  Savage  and  Robert  Bird,  being  copartners 
in  trade  vmder  the   several  firms   of  Bird,  Savage  & 
Bird,  and  Robert  Bird  &  Co.  have   in  consequence 
of  disappointments  been    obliged   to  borrow  money 
from  the    bank    of  England,  and  under  the  firm  of 
Robert  Bird  &  Co.  to   purchase   bills   of   exchange, 
public  and  bank    stocks    and  goods,   upon   credit  in 
America,   in  order  to   furnish   means  of  more  effec- 
tually supporting  the  credit  of  the  said  Bird,  Savage 
&  Bird  of  London.     And  whereas  it  may  be  neces- 
sary for  the  purpose^giforesaid,  that  the   said  Robert 
Bird  &  Co.    should   continue   to  make  such  purcha- 
ses until  the  present  difficulties   may  be    removed; 
and  security  having  been  already  given  to   the   per- 
sons hound  as  sureties  to  the  bank   of  England,  for 
their  responsibilities,  the  said  H.  M.  Bird,  Benjamin 
Savage  and  Robert  Bird,  are  desirous    to  secure  all 
persons  from  whom  purchases  have  been  or  may  be 
made  as  aforesaid,  for  the  purpose  of  aiding  the  said 
house  or  firm  of  Bird,  Savage  &  Bird.     Now,  there- 
fore, know  ye,  that  the  said  Henry  M.  Bird,  Benjamin 
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Savage  and  Robert  Bird,  for  the  purpose  above  ex- 
pressed," &c.  '1  he  trust  expressed  was  '"■  to  apply 
the  same  and  everv  part  thereof  for  the  equal  secu- 
rity and  indemnification,  in  proportion  to  their  just 
demands,  of  all  persons  from  v/hom  the  said  Robert 
Bird  &  Co.  shall,  before  the  end  of  the  year  1803, 
have  made  any  such  purchases  of  goods,  stocks  or 
bills,  or  who  before  that  time  shall  be  holders  of  any 
bills  of  exchange  drawn  or  negotiated  by  the  said 
Robert  Bird  &  Co.  for  the  purpose  of  giving  support 
to  the  house  of  Bird,  Savage  &  Bird,  as  aforesaid." 

Another  ground  of  Harrison's  claim  was  a  similar 
instrument  of  writing,  dated  the  31st  of  Januaiy, 
1803,  not  under  seal,  but  signed,  "  Bird,  Savag-e  ^ 
B  rd^^"*  and  "  Robert  Bird  cff  Co.''''  which  signatures 
were  in  the  hand- writing  of  Robert  Bird. 

The  bill  of  complaint  stated  that  Robert  Bird  & 
Co.  before  and  after  the  3d  of  Decem!*jer,  1802,  and 
before  the  end  of  the  year  1803,  made  various  pur- 
chases of  stocks,  goods  and  bills  of  exchange,  and 
became  indel)ted  for  bills  drawn  and  negotiated  by 
them  for  the  purpose  of  giving  support  to  the  house 
of  Bird,  Savage  &  Bird,  which  debts  remain  unpaid. 
Ihere  was  a  letter  of  attorney  from  Henry  M.  Bird 
and  Benjamin  Savage,  to  Robert  Bird,  but  it  did 
not  authorize  him  to  execute  deeds  in  their  names 
generally. 

The  claim  of  the  United  States  rested  upon  the 
priority  given  by  the  act  of  congress  of  the  od  of 
March,  1797.    Vol.  3.  p.  423.  $  5. 

The  attaching  creditors  relied  upon  their  attach- 
ments usder  the  laws  of  South  Carolina. 

The  assignees  under  the  several  commissions  of 
bankruptcy  relied  upon  the  British  and  American 
bankrupt  laws. 

The  United  States  had  proved  their  claim  under 
the  American   commission,    and  had   voted   iu  the 
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choice  of  assignees.  They  had  also  attached  the' 
eft'ects  in  Sf)uih  Carolina,  undtr  the  laws  of  that 
state,  and  had  arrested  Robert  Bird,  and  held  him 
to  bail  in  New-York. 

The  court  l^elow  decided  that  tlie  United  States 
were  entitled  to  priority  of  paymmt.  I'hat  alter 
satisfaction  of  that  claim  Harrison  wr)uld  be  entitled, 
undt-r  the  assignment,  to  Robert  Bird's  third  part 
or  sh,.ire  of  the  property  mentioned  in  the  deed,  and 
the  attaching  creditors  to  the  other  two  thirds.  1  hat 
the  assignees  under  the  British  commission  couid 
take  nothing;  and  that  the  assignees  under  the 
American  commission  could  take  nothing  but  the 
surplus  after  all  the  other  classes  of  creditors  were 
satisfied. 

From  this  decree  all  the  parties,  excepting  the 
United  States,  appealed. 

C.  Lee^  in  behalf  of  the  attaching  creditors^  ad- 
mitted the  priority  of  the  United  States,  but  con- 
tended that  his  clients  were  entitled  to  the  whole  of 
the  surplus  after  satisfaction  to  the  United  States. 
They  have  a  /f^a/  priority  by  means  of  their  attach- 
ments, and  they  have  equal  equity.  The  statutes 
of  South  Carolina  gives  them  as  good  a  title  at  law 
as  if  goods  were  taken  under  a  fieri  facias. 

Robert  Bird's  letter  of  attorney  did  not  authorize 
him  to  make  deeds  of  conveyance  or  assignment  in 
the  names  of  his  partners  ;  nor  did  his  power  as  one 
of  the  firm  extend  to  sealing  deeds  in  their  names, 
nor  to  assigning  the  partnership  effects  without  seal. 
But  a  more  solid  objection  to  Harrison's  deed  is,  that 
it  was  made  to  cover  the  property  from  the  other 
creditors  ;  and  was  made  in  contemplation  of  bank- 
ruptcy. It  was  not  to  pay  a  debt  to  Harrison,  but 
to  support  the  credit  of  Bird,  Savage  &  Bird.  It 
does  not  name  the  creditors,  nor  mention  any  sum 
which  it  was  intended  to  secure.  It  could  not  con- 
vey more  than  an  equitable  title  to  Harrison  in  the 
t-hoses  in  action,  but  the  creditors  who  attached 
4 
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gained  the  legal  title^  without  notice   of  Harrison's    Hakrisow 
claim.      Equity   will  not  dt-prive  thiin  of  this  legal      j.,/^- 
title.     2  Eq.  Cas.  Abr.  85.      Nor  will  equity  protect    -Jj- J'^^ 
an  assignment  ot    a  chose  in  action  except  for  a  pre- 
cedent debt. 

The  assignees  under  the  British  commission  nnust 
yield  to  the  attaching  creditors.  If  tliey  have  any 
right,  it  can  only  be  from  the  date  of  the  assignment, 
which  was  subsequent  to  the  attachments.  Doug^ 
170.  Le  Chevalier  v.  Lynch.  2  H.  Bla.  Hunter  v. 
Potts.  1  H.  Bla.  665.  Sill  v.  M^orswick.  1  East, 
6.  Smith  V.  Buchannan. 

This  case  differs  from  that  of  the  United  States  v. 
Hooe,  3  Cranch^  7o.  That  was  an  assignment  of 
real  estate  ;  this  is  only  of  a  chose  in  action. 

It  does  not  appear  when  the  acts  of  bankruptcy 
were  committed.  The  commission  against  Bird  & 
Savage  issued  on  the  12th  of  June,  1803;  that 
against  Robert  Bird  on  the  5th  of  December,  1803, 
and  as  the  act  of  bankruptcy  must  be  within  six 
months  before  issuing  the  commission,  it  must  have 
been  subsequent  to  the  5th  of  June,  1803,  long  sub- 
sequent to  the  attachments. 

There  is  no  distinction  between  the  rights  of  the 
British  and  the  American  attaching  creditors.  Ihey 
all  come  in  according  to  the  dates  of  their  attach- 
ments. 

Marshall,  Ch.  J.  Does  the  law  of  South  Caro- 
lina create  a  lien  from  the  time  of  the  attachment 
without  power  to  release  the  attached  effects  I 

Harper,  for  the  assignees  under  the  British  and 
American  commissions. 

The  attachment  may  be  dissolved  by  bail;  but  if 
ao  bail  is  given,  and  judgment  of  condemnation  be 
had,  it  relates  back  to  the  time  of  the  attachment,  in 
the  (same    manner  as    ajicri  facias    lodged    in    the 
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hnnds  of  the  sheriff,  under  the  statute  of  frauds. 
Laivs  oj  South  Carolina^  p.  188.  ^  3.  and  8.  But 
the  31st  st'ction  of  the  bankrupt  hivv  of  the  United 
States,  vol.  5.  p.  67.  destroys  all  liens  created  by- 
prior  attachments.  We  admit  that  the  bankrupt 
laws  of  England  have  no  such  eiFect  in  this  country. 

The  case  of  the  United  States  v.  Fisher  esta- 
blishes the  right  of  the  United  States  to  priority  of 
payment.  But  the  United  States  may  waive  their 
right  by  coming  in  as  a  creditor  under  the  bankrupt 
law.  They  stand  on  the  same  ground  with  the 
attaching  creditor  at  St.  Kitts  in  the  case  from 
Douglass.  If  he  had  afterwards  proved  under  the 
commission,  it  would  have  been  a  waiver  of  his 
priority  under  his  attachment.  So  if  a  mortgage 
creditor  would  prove  under  the  commission,  he 
must  relinquish  his  mortgage. 

The  United  States  have  proved  their  debt  under 
the  commission,  and  voted  in  the  choice  of  assignees. 
If  in  such  a  case  an  individual  would  be  excluded, 
so  will  the  United  States,  unless  they  can  show  that 
the  agent  had  no  authority.  It  is  stated  to  have 
been  done  by  the  attorney  of  the  United  States  for 
the  di.Htrict,  who  is  the  proper  officer  to  prosecute 
for,  and  recover  the  debts  due  to,  the  United  States, 
in  the  manner  most  for  the  interest  of  the  United 
States,  according  to  the  best  of  his  judgment.  The 
United  States  are  bound  even  by  his  mistakes. 

The  United  States  have  elected  to  prove  under 
the  commission,  and  are  bound  by  that  election. 

The  commissioners  of  bankrupt  cannot  distribute 
but  as  the  bankrupt  law  directs.  They  cannot  pay 
the  United  States  more  than  their  dividend  pro  rata. 

The  debt  from  Bird,  Savage  &:  Bird  was  contract- 
ed in  England,  where  they  were  bankers  for  the 
United  States.  Can  the  United  States  claim  a 
preference  against  British  subjects  resident  in  En- 
gland ?  Can  they  claim  it  in  this  country,  under 
the  commission  here  against  British  subjects  ? 
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As  to  the  claim  o^  Harrison.  The  instrument  of 
January  31,  1803,  is  not  sufficient  to  transfer  even 
the  property  of  Robert  Bird.  It  could  not  assign 
the  joint  effects,  because  that  was  an  act  which  he 
had  no  right  to  do.  He  had  no  right  to  use  the 
name  of  the  firm  for  that  purpose.  It  does  not  trans- 
fer his  own  indiv'dval  right,  because  it  purports  to 
transfer  t\it  joint  estate  in  iht  Joint  name. 

It  is  an  act  attempted  to  be  done  by  the  firm. 
One  member  of  a  firm  may  sell  the  goods  and  give 
a  good  receipt,  because  they  are  acts  necessary  in 
the  regular  course  of  business.  But  how  far  does 
this  power  extend  ?  We  must  look,  for  an  answer, 
into  the  law  of  merchants.  It  extends  to  the  draw- 
ing and  accepting  bills,  making  notes,  bills  of  parcels, 
receipts,  bargain  and  sale  of  chattels  in  the  course 
of  the  trade;  but  not  to  the  assignment  of  the  pro- 
perty of  the  firm  for  the  purpose  of  obtaining  more 
credits,  because  this  is  not  necessary  in  the  usual 
course  of  their  business.  It  is  an  extraordinary 
act  in  which  all  the  members  concur.  It  is  a  case 
not  foreseen,  nor  contemplated,  and  therefore  not 
provided  for,  by  the  law  merchant. 

In  England  a  copartner  cannot  bind  the  firm  by 
a  bond  :  not  because  there  is  any  magic  in  a  seal, 
but  because  it  is  not  necessary  in  the  regular  course 
of  business.  So  with  regard  to  real  estate ;  one 
partner  alone  cannot  convey.  A  secret  assignment 
of  property  is  not  a  regular  mercantile  transaction  ; 
and  if  one  partner  were  permitted  to  make  it,  it 
might  be  the  instrument  of  deception,  if  not  of  legal 
fraud. 

But  such  an  assignment  is  void  by  the  bankrupt  law. 
It  is  a  conveyance,  on  the  eve  of  bankruptcy,  to  give 
a  preference  to  a  particular  class  of  creditors.  It 
does  not  appear  by  the  record  that  this  assignment 
to  Harrison  was  not  of  the  whole  estate  ol  the 
bankrupts,  at  least  the  whole  in  this  country. 

It    cannot  operate    as   the    deed  of  Robert  Bird, 
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because  not  executed  in  his  own  name,  and  as  his 
deed.  It  cannot  convey  the  joint  interest  of  Bird, 
Savage  &  Bird,  because,  not  executed  in  the  name 
of  the  firm.  And  if  it  could,  it  is  void  under  the 
bankrupt  law. 

As  to  the  attaching  creditors;  the  attachment, 
under  the  laws  of  South  Carolina,  did  not  change  the 
property.  It  only  gave  a  specific  lien  ;  but  if  it  did 
chiinge  the  property,  still  it  is  overruled  by  the  ex- 
press words  of  the  31st  section  of  the  bankrupt  law. 

The  British  creditors  cannot  give  a  priority  by 
attachment  in  this  country.  1  hey  must  come  in 
lui  Jt  r  the  British  commission  of  bankruptc}' ;  for 
they  as  well  as  the  bankrupts  were  subject  to  the 
British  bankrupt  laws.  They  were  bound  by  the 
assigiimt-nt  in  England,  and  must  claim  under  it,  if 
they  can  claim  at  all. 

F.  B.  Keif,  for  Harrison. 

The  assignment  to  Kcirrison  is  Ifpal  and  valid. 
It  was  at  least  competent  to  convey  Robert  Bird's 
interest. 

The  instrument  of  January  31,  1803,  was  not  an 
act  of  bankruptcy  in  itself.  It  was  more  than  six 
months  prior  to  the  issuing  of  the  commission.  It 
was  a  disposition  of  the  property  for  a  valuable 
consideration,  not  in  payment  of  antecedent  debts, 
but  to  raise  new  funds  for  the  benefit  of  all  the 
other  creditors.  This  was  not  an  unjust  preference. 
It  was  equivalent  to  an  absolute  sale.  Robert 
Bird  had  the  full  control  over  the  debts  due  to  the 
firm  in  this  country.  He  could  release,  or  assign  and 
transfer,  or  sell,  and,  a  fortiori^  he  could  mortgage 
or  pledge  them.  These  creditors  have  peculiar 
merit.  They  advanced  funds  upon  the  credit  of 
this  property.  '1  he  other  creditors  did  not.  The 
funds  raised  upon  this  property  have  been  applied 
for  the  benefit  of  the  general  estate  which  has  suf- 
fered  no  diminution  by  this  exchange  of  property. 
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If  the  other  creditors  succeed  in  destroying  this  as- 
signment to  Harrison,  they  will  have  a  double 
share,  while  these  creditors  will  get  nothing. 

The  priority  claimed  by  the  United  States  did 
not  attach  until  the  bankruptcy.  The  commission 
issued  on  the  5th  of  December,  and  the  act  of  bank- 
ruptcy upon  which  it  issued  must  have  been  com- 
mitted within  six  months,  next  preceding,  viz. 
after  the  5th  of  June.  But  this  assignment  was 
long  antecedent  to  that  day.  That  the  priority 
takes  place  when  the  event  of  insolvency  happens, 
is  to  be  inferred  from  the  opinion  of  this  court  in  the 
case  of  The  United  States  v.  Fisher^  2  Cranch^SHS. 
395. 

Rodney,  Attorney-General,  for  the  United  States. 

The  assignment  to  Harrison  was  made  in  con- 
templation of  bankruptcy,  and  therefore  void.  It 
was  made  on  the  31st  of  January,  and  on  the 
6th  of  February  the  commission  issued  in  London. 
The  situation  of  the  house  must  be  presumed  to  be 
known  to  all  the  partners.  Peake's  Cas.  200.  Burr, 
830.  It  was  not  made  to  secure  previous  debts ;  no 
sum  is  mentioned  j  the  debts  were  unascertained. 
The  possession  was  not  delivered,  nor  even  an  as- 
signment of  the  bill  of  lading. 

If  it  was  made  to  defeat  the  bankrupt  law,  or 
even  to  secure  a  ci-editor,  it  is  void.  Burr.  467.  474. 
CoxvlJ.  11 7.  122.  It  is  not  necessary  that  it  should 
have  been  of  all  the  estate.  An  assignment  even  of 
one  third  is  fraudulent.  Coxvp,  632.  3  Wils.  47. 
4  Burr.  2239. 

The  assignees  under  a  separate  commission  can- 
not recover  the  joint  effects  in  their  own  name,  but 
they  may  use  the  joint  name.  1  Johns.  123.  An  as- 
signment under  a  joint  commission  transfers  the 
joint  and  separate  property.  2  P.  Wms.  500.  Cqx\ 
note,  ex  parte  Cooke. 

Vol,  V.  P  p 
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Harper.  A  joint  commission  may  issue  if  all  the 
partners  be  within  the  jurisdiction  ;  but  on  a  sep.irate 
commission,  nothing  of  the  joint  funds  passes  but 
the  right  of  the  !>Hnkrupt  in  them.  Coxvp.  445.  449. 
r  Bac.  Abr,  tit.  Merchant,  12  Mod.  446.  1  Ves.  242. 

March  15. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  us  follows,  viz. 

The  object  of  this  suit  is  to  obtain  the  direction 
of  the  court,  for  the  distribution  of  certain  funds 
in  South  Carolina,  which  were  the  property  of  a 
company  trading,  in  England,  under  the  firm  of 
Bird,  Savage  &  Bird,  and  in  America,  under  the 
firm  of  Robert  Bird  &  Co.  The  United  States 
claim  a  preference  to  all  other  creditors,  and  their 
claim  will  be  first  considered. 

Two  points  have  been  suggested,  as  taking  this 
case  out  of  the  operation  of  the  preceding  decisions 
of  thtr  court  respecting  the  priority  to  which  the 
United  States  are  entitled. 

1.  That  the  contract  was  made  with  foreigners, 
in  a  foreign  country. 

2.  That  the  United  States  have  waived  their 
privilege,  by  proving  their  debt  under  the  commis- 
sion of  bankruptcy. 

1 .  The  words  of  the  act,  which  entitle  the  United 
States  to  a  preference,  do  not  restrain  that  privilege 
to  contracts  made  within  the  United  States,  or  with 
Anxerican  citizens.  To  authorize  this  court  to 
imJ)Ose  that  limitation  on  them,  there  must  be  some 
principle  in  the  nature  of  the  case  which  requires 
it.  The  court  can  discern  no  such  principle.  The 
law  of  the  place  where  a  contract  is  made  is,  gene- 
rally speaking,  the  law  of  the  contract;  i.  e.  it  is 
the  iiiw  by  which  the  contract  is  expounded.  But 
the  right  of  priority  forms  no  part  of  the   contract 
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itself.  It  is  extrinsic,  and  is  nither  a  personal  pri-  Haurtso: 
vilege  dependent  on  the  law  of  the  place  where  the  ^  ^ 
property  lies,  and  where  the  court  sits  which  is  to  ^s-^'^ 
decide  the  cause.  In  the  familiar  case  of  the  ad- 
ministration of  the  estate  of  a  deceased  person, 
the  assets  are  always  distributed  according  to  the 
dignity  of  the  del)t,  as  regulated  by  the  law  of  the 
country  where  the  representative  of  the  deceased  acts, 
and  from  which  he  derives  his  powers;  not  by  the  law 
of  the  country  where  the  contract  was  made.  In  this 
country,  and  in  its  courts,  in  a  contest  respecting 
property  lying  in  this  country,  the  United  States  are 
not  deprived  of  that  priority  which  the  laws  give 
them,  bv  the  circumstance  that  the  contract  was 
made  in  a  foreign  country,  with  a  person  resident 
abroad. 

2.  Nor  is  this  priority  waived  by  proving  the 
debt  before  the  commissioners  of  the  bankrupt. 

The  62d  section  of  the  bankrupt  act  expressly 
declares,  that  '*  nothing  contained  in  that  law  shall, 
in  any  manner,  affect  the  right  of  preference  to 
prior  satisfaction  of  debts  due  to  the  United  States, 
as  secured  by  any  law  heretoiore  passed." 

There  is  nothing  in  the  act  which  restrains  the 
United  States  from  proving  their  debt  under  the 
commission,  and  the  62d  section  controls,  so  far  as 
respects  the  United  States,  the  operation  of  those 
clauses  in  the  law  which  direct  the  assignees  to  dis- 
tribute the  funds  of  the  bankrupt  equally  among 
all  those  creditors  who  prove  their  debts  under  the 
commission.  Omit  this  section,  and  the  argument 
of  the  counsel  for  the  general  creditors  w  Mild  be 
perfectly  correct.  I  he  coming  iu  as  a  creditor  under 
the  commission  might  then  be  considered  as  elect- 
ing to  be  classed  with  other  creditors.  But  the 
operation  of  this  saving  clause  is  not  confined  to 
cases  in  which  the  United  States  decline  to  prove 
their  debt  under  the  commission.  It  is  univ-.rs.d. 
It  introduces,  then,  an  exception  fnim  the  general 
rule  laid  down  in  the  29th  and  30th  sections  of  the 
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Harrison    act,  and  leaves  to  the  United  States  that  right,   to 
SiZu'Y      ^^^^  satisfaction  of  their  debts  to  the   excUision  of 
^  I-      -X  '  other  creditors,  to  which  they  would  be  entitled,  had 
they  not  proved  their  debt,  under  the  commission. 

The  priority  of  the  United  States  is  to  be  main- 
tained in  this  case,  unless  some  of  the  creditors  can 
show  a  title  to  the  property  anterior  to  the  time  when 
this  priority  attaches. 

The  assignment  made  to  Richard  Harrison  is,  it 
is  contended,  such  a  title. 

To  this  assignment  several  objections  have  been 
made. 

1.  It  is  said  that  Robert  Bird  was  not  authorized 
to  make  it,  because  it  is  not  a  transaction  within 
the  usual  course  of  trade.  But  this  court  is  of 
opinion  that  it  is  such  a  transaction.  The  whole 
commercial  business  of  the  company  in  the  United 
States  was  necessarily  committed  to  Robert  Bird, 
the  only  partner  residing  in  this  country.  He  had 
the  command  of  their  lunds  in  America,  and  could 
collect  or  transfer  the  debts  due  to  them.  The 
assignment  und- r  consideration  is  an  act  of  this 
character,  and  is  within  the  power  usually  exercised 
by  a  managing  partner.  In  such  a  transaction  he 
had  a  right  to  sign  the  name  of  both  firms,  and  his 
act  is  tlie  act  of  all  the  partners. 

2.  It  is  the  assignment  of  a  ch&se  in  action;  and 
is,  therefore,  to  be  considered  rather  as  a  contract 
than  an  actual  transfer,  and  could  be  of  no  validity 
again:  t  the  several  claimants  in  this  case. 

The  authorities  cited  at  bar,  especially  those 
from  i  Atk,  and  Williams's  Law  Cases^  are  conclu- 
sive on  this  point,  to  prove  that  equity  will  support 
an  equitable  assignment, 

3.  But  a  third  exception  has  been  taken  to  this 
instrument,  which  the  court  deems  a  substantial  one. 
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It   is  made  under  circumstances   which   expose  it    Haurisom 
to  the  charge  of  being  a  fraud  on  the  bankrupt  laws.      „    ^• 

Considered  as  the  act  of  Bird,  Savage  &  Bird, 
it  is  dated  but  a  few  days  before  their  bankruptcy; 
and  considered  as  the  act  of  Robert  Bird  &  Co. 
it  is  but  a  short  time  before  they  stopped  payment, 
and  is  made  at  a  time  when  there  is  much  reason  to 
believe,  from  the  face  of  the  deed,  as  well  as  from 
extrinsic  circumstances,  that  such  an  event  was  in 
contemplation. 

Money  actually  advanced  upon  the  credit  of  this 
assignment,  subsequent  to  its  date,  might  perhaps 
be  secured  by  it ;  but  there  is  no  evidence  that  any 
money  was  actually  advanced  upon  it,  and  the  face 
of  the  instrument  itself  would  not  encourage  such 
an  opinion.  It  might  be  caught  at  by  those  who 
were  already  creditors,  but  holds  forth  no  induce- 
ments to  become  creditors.  It  was  impossible  for 
any  person  viewing  it  to  judge  of  the  sufficiency  of 
the  fund,  or  of  the  pre-existing  liens  on  it. 

This  assignment,  therefore,  under  all  its  circum- 
stances, many  of  which  are  not  here  recited,  is  no 
bar  to  the  claim  of  the  United  States,  or  of  the 
attaching  creditors. 

This  being  the  case,  there  exists  no  obstacle  to 
the  priority  claimed  by  the  United  States,  and  their 
debt  is  to  be  first  satisfied  out  of  the  fund  to  be  dis- 
tributed by  the  court. 

2.  The  attaching  creditors  are  next  in  order. 

By  the  bankrupt  law  of  the  United  States,  their 
priority,  as  to  the  funds  of  the  bankrupt,  is  lost. 
They  can  only  claim  a  dividend  with  other  creditors. 
So  far,  then,  as  the  effects  attached  are  the  effects 
of  the  bankrupt,  their  lien  is  removed  by  the  bank- 
ruptcy. 

Robert  Bird  alone  has  become  a  bankrupt  under 
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Harrison-  the  laws  of  the  United  States.  Consequently,  only 
g    "^^     ^      his  private  property  and  his   interest  in  the  funds  of 

.  _^    the  company    pass    to   his  assignees.     This  interest 

~    '^  is    suliject    to   the   chiim  of  his    copartners,   and  if, 

upon  a  settlement  of  accounts,  Robert  Bird  should 
appear  to  be  the  creditor  or  the  debtor  of  the  com- 
pany, his  interest  would  be  proportionably  enlarged 
or  diminished.  But  he  is  not  alleged  to  be  either 
a  creditor  or  a  debtor ;  and  of  consequence,  the 
court  consider  his  interest  as  being  one  undivided 
third  of  the  fund.     This  third  goes  to  his  assignees. 

As  the  bankrupt  law  of  a  foreign  country  is  in- 
capable of  operating  a  legal  transfer  of  property  in 
th<*  United  States,  the  remaiumg  two  thirds  of  the 
fund  are  liable  to  the  attaching  creditors,  according 
to  the  legal  preference  obtained  by  their  attachments. 

The  court  thinks  it  equitable  to  order  that  those 
creditors  who  claim  under  the  deed  of  the  31st  of 
January,  1803,  and  who  have  not  proved  their  debts 
under  the  commission  of  bankruptcy,  should  be 
'  now  admitted  to  the  same  dividend  out  of  the  estate 
of  the  bankrupt  as  they  would  have  received  if, 
instead  of  relying  on  the  deed,  they  had  proved 
their  debts.  The  assignees,  therefore,  take  this 
fund  subject  to  that  equitable  claim,  and  in  making 
the  dividend,  those  creditors  are  to  receive,  in  the 
first  instance,  so  much  as  will  place  them  on  an 
equal  footing  with  the  creditors  who  have  proved 
their  debts  under  the  commission. 

•  With  respect  to  any  surplus  which  may  remain 
of  the  two  thirds,  after  satisfying  the  United  States, 
and  the  attaching  creditors,  it  ought  to  be  divided 
equally  among  all  the  creditors,  so  as  to  place  them 
on  an  equal  footing  with  each  other.  The  divi- 
dends paid  by  the  British  assignees,  and  those  made 
by  the  American  assignees,  being  taken  into  consi- 
deration, this  residuum  is  to  be  so  divided  between 
them  as  to  produce  equality  between  the  respective 
creditors. 
5 
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BROWNE  AND  OTHERS  v.  STRODE. 


THIS  was  a  case  certified  from  the  circuit  court  The  courts 
for  tile  iiistrict  of  Virginia,  the  judges  of  that  court  of  the  United 
being  divided  in  opinion  upon  the  question  whether  ris^iiction  in  a 
they  had  jurisdiction  of  the  case.  case    between 

•'  **  citizens  ot   the 

same    state,   if 

It  was  an  action  en  a  bond  given  by  an  executor  the     plaintiffs 
for  the   faithful  execution  of  his  testator's   will,   in  ^!;tp2tifti.>' 
conformity  with  the  statute  of  Virginia.     The  object  the  use  of 'an. 
of  the  suit  was  to  recover  a  debt  due  from  the  testa-  "  " '' 
tor  in  his  life-time  to  a  British  subject,     l"he  defend- 
ant was  a  citizen  of  Virginia.     The  persons  named 
in  the  declaration   as  plaintiffs  were   the  justices  of 
the   peace  for  the  county  of  Staftbrd,  and  were   all 
citizens  of  Virginia, 

The  question  being  submitted  without  argument. 

The  Court  ordered  it  to  be  certified,  as  their 
opinion,  that  the  court  below  has  jurisdiction  in  the 
(use. 


PODGSON  AND  THOMPSON   v.  BOWERBANK. 
AND  OTHERS. 


ERROR  to   the   circuit  court  for  the  district   of  Although  tht 
Murvland.     The  defendants  below  were   described  1''*!?^'^  .^*^  1^' 

,  , ,    ,  ^      ,        ,.        .  ,     ,r         ;        .    scribed   in  the 

in  u\t  record  as  *'  late  of  the  district  oj  Maryland^  proceedings  a& 
merchants^''^  but  were  not  stated  to  be  citizens  of  the  ""  "''^j?'  >^t 
st«ce  of  Maryland.  The  plaintiffs  were  described  as  nmst  be  ex- 
"  aliens  and  subjects  of  the  king  of  the  imited  king-  pressiy  stated 
dom  of  Great  Britain  and  Ireland."  ^-  some"  one 

of  the    I'nited 

Martin  contended,  that  the  courts  of  the  United  ^jse'theMurts 
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Hodgson     States  had  not  jurisdiction,  it  not  being  stated  that 

V-  the  defendants  were  citizens  of  any  state. 

BoWerbank. 

of  the  United       C  Lee,  contra.     The  judiciary  act  gives  jurisdic- 
Stateshavenoi  tion  to  the   circuit   courts   in    all  suits  in  which  an 

ihfci!""  in  ^^.^^   .^  ^  ^^^^^^       ^^^^  jj   ^    ^^i^   ^    p^  ^^    ^  jj^ 

Marshall,  Ch.  J.  Turn  to  the  article  of  the 
constitution  of  the  United  States,  for  the  statute  can- 
not extend  the  jurisdiction  beyond  the  limits  of  the 
constitution. 

(The  words  of  the  constitution  were  found  to  be 
"  between  a  state,  or  the  citizens  thereof,  and 
foreign  states,  citizens,  or  subjects.") 

The  court  said  the  objection  was  fatal. 

The  record  was  afterwards  amended  by  consent- 


KEENE  V.  THE  UNITED  STATES- 


The  tiia!  ot       ERROR  tp    the  circuit   court  of  the  district    of 
seizures  nndei-  Columbia,  in  a  case  of  seizure  of  certain  merchan- 

the  act  of  the    , .  ,      .    '  ,-      ,  ^     ,  ,  j, 

18th  February,  dise,  bemg  part  ot  the  cargo  oi  the  schooner  bea 
i79.%^'foren  piq^j^j.^  Matthew  Keene,  claimant,  imported  from 
cens'hig  ships  the  Havanna,  in  the  island  of  Cuba,  into  the  port  of 
or  vessels  to  be  Vienna,  in  the  district  of  Maryland,  the  vessel  having 
the  "coasting  sailed  on  -^  foreign  voyage  under  a  coasting  license. 
tra<ie  and  fish-  The  goods  having  been  landed  at  Vienna,  were  trans- 
TC-ulattng  the  ported  to  Alexandria,  in  the  district  of  Columbia, 
same,"  is  to  be  where  they  were  seized  by  the  collector  of  that  port, 
district ^"''"Tn  ^"^  libelled  and  condemned  in  the  district  court  of 
•which  the  ««z-  that  district,  whose  sentence  was  affirmed  by  the  cir- 

wr^  was  made;  ^.^j^  cOUrt. 
>vnh"ut  regard 
to  the  district 

>*!,e.e  the  for-      Sxvaun  and  Martin,  for  the  plaintiff  in  error,  con- 

ffeitui-eaccrued.  ^        ,     ,  »  r 

tended. 

That  there  was  no  law  which  authorized  the  sei- 
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zure,  or  the  trial  and  condemnation  out  of  the  district      Keene 
into  which  the  goods  had  been  first  imported.  The^u.  s. 

The  goods  were  condemned  under  the  8th  section 
of  the  act  of  congress,  ''  for  enrolling  and  licensing 
ships  or  vessels  to  be  employed  in  the  coasting  trade 
and  fisheries,  and  for  regulating  the  same,"  passed 
February  18,  1793,  vol.  2.  p.  174.  which  tnacts, 
*'  that  if  any  ship  or  vessel,  enrolled  or  licensed  as 
aforesaid,  shall  proceed  on  a  foreign  voyage  without 
first  giving  up  her  enrolment  and  license  to  the  col- 
lector of  the  district  comprehending  the  port  from 
which  she  is  about  to  proceed  on  such  foreign  voy- 
age, and  being  duly  registered  by  such  collector, 
every  such  ship  or  vessel,  together  with  her  tackle, 
apparel  and  furniture,  and  the  goods,  wares  and 
merchandise  so  imported  therein,  shall  be  liable  to 
seizure  and  forfeiture." 

By  this  act  the  forfeiture  arises  upon  importation. 
The  importation  was  complete  at  Vienna^  in  the  d'ls- 
trict  of  Maryland^  where  only  the  trial  can  be  law- 
fully had. 

By  the  55th  section  of  the  act^  it  is  enacted,  "  that 
all  penalties  and  forfeitures  which  shall  be  incurred 
by  virtue  and  force  of  this  act,  shall  and  may  be 
sued  tor,  prosecuted  and  recovered  in  like  manner  as 
penalties  and  forfeitures  incurred  by  virtue  of  the 
act  entitled  *  An  act  to  regulate  the  collection  of  the 
duties  imposed  by  law  on  goods,  wares  and  mer- 
chandise, imported  into  the  United  States,  and  on 
the  tonnage  of  ships  or  vessels,'  may  be  sued  for, 
prosecuted  and  recovered,  and  shall  be  appropriated 
in  like  manner." 

There  is  no  act  in  the  statute  book  with  such  a 
title.  The  only  act  then  in  force  regulating  the  col- 
lection of  duties  on  goods  imported,  and  on  tonnage, 
was  the  act  of  August  4,  1790,  entitled  "  An  act  to 
provide  more  effectually  for  the  collection  of  the 
duties  imposed  by  law  on  goods,  v/ares  and  mer= 

Vol.  V.  Q  q 
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Keene       chandise,   import'  d  into   the  United  States,  and  on 
The^U.  S.     the  tonnrige  ol  ships  or  vessels." 

By  the  67th  section  of  this  act,  it  is  enacted,  "  that 
^\\ penalties  .icv.ryi'infr  by  any  breach  of  this  act  shall 
be  sued  for,  with  costs  of  suit,    in   the  name  of  the 
I  United  Stitts  of   America,  in  any  court  proper    to 

try  the  sinif,  and  the  irial  of  any  fact  xohicfi  may 
be  put  in  2.\^iue,  shall  be  Tvirhin  the  jiidcial  c/i  trict 
in  which  any  such  penalty  shall  have  ACCRUtD  ; 
and  the  collector,  within  whose  district  the  seizure 
shrdl  bi'  made,  is  hereby  authorized  and  directed  to 
cause  suits  for  the  same  to  be  commenced  and  pro- 
secuted to  effect,  and  to  receive,  distribute  and  pay 
the  sum  or  sums  recovered,  after  first  deducting  all 
necessary  costs  and  charges,  according  to  law.  And 
that  all  shif)s  or  vessels,  goods^  wnres  or  merchant 
di^e,  which  shall  Jerome  forfeited  by  virtue  ot  this 
aci,  shall  be  seized^  libelled  and  prosecuted  as  afoke- 
SAiD  in  the  pioper  court  having  cognisance  thereof^* 

Here  the  words  "  as  aforesaid^"*  refer  to  the  trial 
of  the  fact  in  the  judicial  district  where  the  for- 
feiture was  incurred. 

,  This  provision  is  also  analogous  to  that  contained 
in  the  8th  amendment  of  the  constitution  of  the 
United  States,  which  provides  for  the  trial  of  all 
offences  in  the  state  and  district  where  they  were 
committed. 

The- property  could  not  lawfully  be  seized  out 
of  the  district  of  Vienna,  unless  by  the  collector  of 
th,)t  port.  But  if  the  collector  of  Alexandria  had 
a  right  to  seize  it,  he. ought  to  have  sent  it  back  to 
the  district  of  Maryland  for  trial. 

Congress    need  not  have  recited  the  title   of  the 
act  to  which  they  intended  to  refer,  but  having  un- 
dertaken to  do  so,  and  not  having  recited  it    truly, 
it  is  as  if  no  mode  ot  trial  had  been  provided  j  so 
5 
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that  there  is  no  court  competent  to  condemn  the  pro-      Keene 


perty. 

Rodney^  Attorney-General  of  the  United  States, 
contra. 

The  act  referred  to  in  the  35th  section  of  the  act  of 
the  18th  of  Ft 'TiJiiry,  1793,  is  the  actol  the  3 1st  of 
July,  1789,  entitled  *•■  An  act  ro  r  gni;tteth.e  collec- 
ti(in  of  the  duties  impos>'d  h\- law  on  the  tonu.g  of 
ships  or  vesstls,  and  on  j^oods,  w^res  and  merchm- 
disrs  imported  into  the  United  States."  This  act 
is  not  in  the  common  edition  of  the  laws,  ha\  i-ig 
betn  repealfd  by  the  act  .of  thf  4-t/i  A'lff^ft  17  '; 
but  it  is  found  in  Oswoi'd^s  edit,  of  the  Laws,  vol-  1.  p, 
25. 

The  title  contains  precisely  the  same  words  with 
thf  title  recited  in  the  35th  section  (;f  the  act  ot  the 
18th  of  February,  1793.  They  are  a  little  trans- 
posed, but  the  sense  is  the  same.  Whereas  the  tide 
of  the  act  of  the  A>th  August,  1 790,  varies  very  esst- n- 
tially  from  the  title  recited.  It  is  ""  An  act  to  provide 
more  ejfectually  for  the  collection  of  the  duties,"  i>tc. 

It  is  no  objection  that  the  act  of  the  Z\st  of  Jvly, 
17'89,  was  repealed  before  the  act  of  the  \8th  oj  Fe- 
bruary, 1793,  was  passed.  It  rtmaint-d  in  the  statute 
book,  :md  answered  every  purpose  of  reference  as 
to  the  mode  of  recovering  forfeitures,  as  well  as  if 
it  had  remained  in  force  as  a  law  respecting  the  col- 
lection of  duties.  It  was  referred  to  merely  to  pre- 
vent the  necessity  of  transcribing  its  provisions  re- 
specting a  particular  subject. 

But  even  the  act  of  the  A>th  of  August^  1 790,  section 
67-  does  not  require  the  trial  oi  forfeitures  to  be  in 
th'.  district  where  the  cause  of  forfeiture  arose.  It 
on^y  declares  that  in  actions  for  penalties^  (no;  in 
suits  for  torfeitures,)  "  the  trial  ot  ?iv\y  fact  which 
m.v\  be  put  in  issue,  shall  be  within  the  judicial  dis- 
tnti  in  which  snch penalty  ^hall  have  :«ic!ti  d."  But 
when  it  speaks  oi  forfeitures,  it  says  the  goods,  &c. 
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"  shall  be  seized^  libelled  ixx\d  prosecuted  as  aforesaid, 
in  the  proper  court  having  cognisance  thereof;" 
which  are  preciseh  the  same  words  with  those  con- 
tained in  the  36th  section  of  the  act  of  the  Zlst  of 
July,  1789. 

It  was  not  necessary  by  the  common  law  that  prose- 
cutions on  penal  laws  should  be  in  the  counties  where 
the  oftences  were  committed.  3  Inst.  194.  And  the 
Stat,  of  21  Jac.  c.  4.  making  it  necessary  in  general 
cases,  does  not  apply  to  revenue  cases.  1  Anst.  220, 
221.  In  such  cases,  when  the  proceedings  are  171 
rem,  the  place  of  seizure  always  designates  the 
place  of  trial;  and  the  tiling  must  always  be  within 
the  jurisdiction  and  power  of  the  court  where  the 
trial  is  had,  otherwise  it  can  neither  enforce  a  sale 
after  condemnation,  nor  restore  the  goods  upon  a 
decree  of  restitution.  It  is  said  that  the  collector  of 
Alexandria  ought  to  have  sent  the  goods  back  to 
the  district  of  Maryland,  lor  trial.  But  at  whose 
risk  and  expense  should  they  be  transported  ?  No 
provision  is  made  by  law  for  such  a  case.  If  he  had 
sent  the  goods  back  to  Maryland,  and  upon  trial  they 
had  been  acquitted,  would  the  government  take  the 
risk  and  expense  ot  retransportation  to  Alexandria? 
Nothing  could  be  more  unreasonable  and  incon- 
venient. 

But  if  the  act  of  the  I8th  of  February,  1793,  refers 
neither  to  the  act  of  July  ^1,  1789,  nor  to  that 
of  the  4th  of  August,  1 790,  there  is  no  mode  of 
prosecution  particularly  specified  in  the  act  of  1793, 
and  the  question  of  jurisdiction  must  be  decided 
by  the  judiciary  act  of  September  24,  1789,  the 
9th  section  of  which  enacts  that  the  district  courts 
of  the  L'ljited  States  shall  have  exclusive  original 
cognisance  of  all  seizures  under  the  laws  of  impost, 
7iavig'atio7i,  or  trade  of  the  United  States,  where  the 
seizures  are  made  on  certain  waters,  or  on  land, 
within  their  respective  districts,  as  well  as  upon  the 
high  seas. 

The    collector   of    Alexandria   not   only  had    a 
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right,  but  it  was  m.ide  his  duty  to  seize  the  goods 
under  the  70th  section  of  the  collection  law  of  1799. 
Vol.  4.  p.  390.  But  whfther  the  colh  ctor  had  a  right 
to  seize  or  not,  the  seizure  having  !;een  made,  it 
was  the  duty  of  the  court  to  take  cognisance  of  it. 

March  15. 

Livingston,    J.    delivered    the   opinion  of  the 
court  as  follows,  viz. 

This  is  a  seizure  on  land,  by  the  collector  of  the 
port  of  Alexandria,  for  a  breach  of  the  act  for  en- 
rolling and  licensing  ships  or  vessels  to  be  employed 
in  the  coasting  trade  and  fisheries,  and  for  regula- 
ting the  same,  passed  18th  February,  1793. 

The  breach  alleged  is,  that  a  certain  schooner 
called  the  Sea  Flower,  duly  enrolled  and  licensed, 
sailed  to  a  foreign  port,  without  having  first  given 
up  her  enrolment  and  license,  and  without  being 
duly  registered.  That,  on  her  return  voyage,  there 
were  imported  in  the  said  schooner,  from  the  Ha- 
vanna  into  the  port  of  Vienna,  in  the  district  of 
Maryland,  certain  goods,  and  thence  transported  to 
the  town  of  Alexandria,  in  the  district  ol  Columbia, 
and  within  the  collection  district  of  Alexandria. 
The  goods  were  condemned  by  the  circuit  court, 
and  the  only  error  relied  on  is,  that  there  is  no 
law  authorizing  a  condemnation  in  a  district  differ- 
ent from  that  in  which  the  forfeiture  accrued. 

The  35th  section  of  the  act  under  Vt^hich  the 
seizure  was  made,  declares  that  all  penalties,  in- 
curred thereby,  shall  be  sued  for  in  the  same  man- 
ner as  penalties  incurred  by  virtue  of  an  act  en- 
titled "  An  act  to  regulate  the  collection  of  the  du- 
ties imposed  by  law  on  goods,  wares  and  merchan- 
dises imported  into  the  United  States,  and  on  the 
tonnage  of  ships  or  vessels." 

On  examining  the  different  acts  of  congress  on 
this  subject,  there  is  none  whose  title  exactly  cor- 
responds with  the  reference  here  made.     It  is  con 
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tended  by  the  counsel  for  the  XJn  ted  Stntes,  th?it 
the  act  here  intendrd,  although  it  does  not  niar, 
in  terms,  the  same  title,  is  the  one  regulating  duties, 
which  passed  the  31st  oi"  July,  1789,  and  that  this 
does  not  render  it  necessary  that  the  trial  should  be 
within  the  district  whtre  the  forfeiture  accrued; 
while  the  plaintiff  insists  that,  as  this  act  had  been 
repealed  sevtral  ^  ears  prior  to  the  passing  of  the  law 
under  which  this  seizure  was  made,  it  is  more  pro!)a- 
ble  that  a  reference  was  intended  to  another  act,  on 
the  same  subject,  of  the  4th  of  August,  1790,  which 
requires  that  the  trial  of  any  fact  which  mav  be  put 
in  issue  shall  be  within  the  judici.d  district  in  which 
any  penalty  shall  have  accrued.  It  is  not  impro- 
bable that  this  was  the  law  intended;  i)ut  as  the 
title  of  neither  corresponds  with  the  one  given  in 
this  act,  the  court  thinks  that  the  proceedings  on 
forfeitures  accruing  under  it,  may  well  i)e  gov<  rned 
by  the  9th  section  of  the  act  to  establish  the  judicial 
courts  of  the  United  States,  which  conf';rs,  on 
the  district  courts,  jurisdiction  of  all  seizures  un- 
der laws  of  impost,  navigation,  or  trade  of  the  Uni- 
ted States,  when  the  seizures  are  made  on  waters 
which  are  navigable  from  the  sea,  l^v  vessels  of 
ten  or  more  tons  burden,  -xvithin  their  reapective 
(districts ;  and  also  of  all  seizures  on  land,  or  other 
waters,  than  as  aforesaid  made,  and  of  all  suits  for 
penalties  and  forfeitures  incurred  under  the  laws  of 
the  United  States.  It  is  a  fair  construction  of  this 
section,  taking  the  whole  together,  that  nothing 
more  is  necessary  to  give  jurisdiction  in  cases  of 
this  nature,  than  that  the  seizure  should  be  wi'.hin 
the  district,  without  any  regard  to  the  place  wh-re 
the  forfeiture  accrued.  It  wcuid,  in  many  cas.  s, 
be  attended  w'ith  n^uch  delay  and  injury,  without 
any  one  advantage,  were  it  necessary  to  send 
property  for  trial  to  a  distant  district,  m<-rely 
because  the  forfeiture  had  been  incurrtd  there. 
The  court  feels  no  disposition  to  impose  these  in- 
conveniences on  either  of  the  parties,  unless  where 
it  be  positively  directed  bv  an  act  of  congress. 
There  being  no  provision  of  that  kind  in  the  law  un- 
der which  this  forfeiture  ac(ru'<l,  the  court  t-mnot 
perceive   any   error  xn  the  proceedings  bciow  ;  and 
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therefore  orders  tha*:  the  jud^-inait  of  the  circuit      Keene 
court  be  affirmed  xvith  costs.  Tut.  "u.  s. 

THE  UNITED  STATES  v.  RIDDLE. 

ERROR  to  the  circuit  court  of  the  district  of  The  law  pu- 
Co!uml)ia,  which  hitd  -cffirmt-d  ihe  sentence  of  ^^e  "J Jjj^  Jj;- ^**J 
di'Htiict  court  restoring  certain  cases  oi  ixvcxchun- intention lOiXe- 
dis:-  which  had  been  seized  by  the  collector  of  |^'j^"'' ^'"' '"f ][^- 
Al  xandria,  under  ihe  66ZA  section  of  the  collection  hivoicus.  "^^ 
lau>  of  1799,  vol.  4.  p.  oH^.  because  the  c;oods  were     A.  doubt  con- 

,  •  •        1  1  •  I  t  1  cernins;        the 

noi  -'invoiced  accordmg  to  the  actual  cost  there-  coustniction of 
of,  at  the  place  of  exportation,"  with  design  to  evade  »  'aw  may  be 
part  of  the  duties.  17'    S^ 

and  auth'iijze 
The  goods  were  consigned  by  a  merchant  ^^ prob^i^fause. 
Liverpool,  in  England,  to  Mr.  Riddle, at  Alexandria, 
for  sale,  accompanied  by  two  invoices  ;  one  charg- 
ing them  at  67/.  5s.  6d.  the-  other  at  132/.  14*.  9^. 
with  directions  to  enter  them  by  the  small  invoice, 
and  sell  them  by  tht  larger.  Mr.  Riddle  delivered 
both  invoices  and  all  the  letters  and  papers  to  the 
collector,  and  off-red  to  enter  the  goods  in  such 
manner  as  he  should  direct.  The  collector  inform- 
ed him  that  he  must  enter  them  by  the  larger  in- 
voice, which  he  did.  But  the  collector  seized  them 
as  torfcited  under  the  66th  section  of  the  collection 
la\^  of  1799,  which  enacts,  ''  that  if  any  goods, 
W;tres  or  merchandise,   of  which  entry   shall  have  * 

bet  n  made  in  the  office  of  a  collector,  shall  not  be 
invoiced  according  to  the  actual  cost  thereof  at  the 
place  ot  exportation,  with  design  to  evade  the  du- 
ties thereupon,  or  any  part  thereof,  all  such  goods," 
&c.  "•  shall  be  forfeited."  The  same  section  con- 
tains a  provision  tor  the  appraisement  of  the  goods 
by  two  merchants  in  case  die  collector  shall  suspect 
that  the  goods  are  not  invoiced  at  a  sum  tquul  to 
that  at  ivliich  they  /lave  been  usuaHti  .-iold  -n  the 
place  from  xvhencf;  thci)  were  imported^  -with  a  pro- 
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The  U.  S.    viso  that  such  appraisement  should  not,  upon  the  trial, 
i>.  JL  c      be   conclusive   evidence  of  the    actual  and  real  cost 
of  the  said  goods  at  the  place  of  exportation. 

Rodney^  Attorney-General  for  the  United  States, 
contended,  that  as  the  goods  were  invoiced  lower 
than  their  actual  cost,  with  intent  to  defraud  the 
revenue,  they  were  not  invoiced  according  to  their 
actual  cost  with  the  like  intent ;  and  the  goods 
having  been  actually  entered,  althaugh  not  by  the 
fraudulent  invoice,  they  were  within  the  letter  of 
the  law,  and  ought  to  be  condemned.  Besides,  it 
does  not  appear  that  the  higher  invoice  was  accord- 
ing to  the  actual  cost. 

Swann^  contra. 

The  lower  invoice  was  probably  what  the  goods 
cost  the  consignor,  who  manufactured  them.  The 
higher  invoice  was  what  such  goods  were  then 
selling  for  at  that  place. 

But  even  if  a  fraud  was  contemplated,  it  was  not 
carried  into  effect.  No  entry  was  made,  nor  at' 
temMed  to  be  made  by  the  consignee,  upon  the  false 
invoice.  It  was  made  upon  the  true  invoice,  and  in 
conformity  with  the  directions  of  the  collector. 

In  this  case  we  hope  there  will  be  no  certificate 
of  probable  cause.  The  conduct  of  the  consignee 
has  been  fair  and  honourable  m  every  respect.  A 
doubt  concerning  ihe  construction  of  a  law  is  not 
"  a  reasonable  cause  of  seizure." 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  to  the  following  effect:, 

The  court  thinks  this  case  too  plain  to  admit  of 
argument,  or  to  require  deliberation.  It  is  not 
within  even  the  letter  or  the  law,  and  it  is  certainly 
no\  within  its  spirtt.  The  law  did  not  intend  to 
punish  the  intention^  but  the  attempt  io  defraud  the 
revenue. 
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But  as  the  construction  of  the  law  was  liable  to 
some  question,  the  court  will  suffer  the  certificate 
of  probable  cause  to  remain  as  it  is.  A  doubt  as 
to  the  true  construction  of  the  law  is  as  reasonable 
a  cause  lor  seizure  as  a  doubt  respecting  the  fact. 

Sentence  affirmed^ 


PIMELY  V.  ROSE. 


THIS  was  an  appeal  from  so  much  of  the  final  It  is  not  neces 
sentence  of  the  circuit  court  for  the  district  of  South  exXptions^'^'to 
Carolina,  rendered  upon  the  mandate  from  this  court  the  report  oi 
issued  upon  the  reversal  of  the  former  sentence  of  errolT^annear 
that  court,  {see  ante^  vol.  4.  p.  292.)  as  affirmed  the  upon  the  fact 
report  of  auditors  appointed  by  the  court  "  to  inquire  '^\}\^  report, 

I,  ,       ,      *'  ,  •  r  111-  If  the  proper- 

and  report  whether  anij^  and  it  any,  what  deductions  ty,  oidered  to 
are  to   be  allowed  for  freight,  insurance   and  other  ^^  lesiored, be 
expenses  which   would  have  been  incurred  by   the  not,  to  be  paid" 
owners  in  bringing  the  cargo  into  the  United  States, 
and  also  to   ascertain   and  report  the  interest  to  be 
paid  by  the  claimant  to  the  appellant,"  so  far  as  that 
report  allowed  interest  to  the  appellant,  and  disal- 
lowed the  expense  of  insurance  to  the  claimant. 

This  court,  in  reversing  the  former  sentence  of  the 
circuit  court,  decreed  as  follows  :  that  the  Sarah  and 
her  cargo  "  ought  to  be  restored  to  the  original 
owners,  subject  to  those  charges  6i freight^  insurance 
and  other  expenses  which  would  have  been  incurred 
by  the  owners  in  bringing  the  cargo  into  t|je  United 
States;  which  equitable  deductions  the  defendants 
are  at  liberty  to  show  in  the  circuit  court.  This 
court  is  therefore  of  opinion,  that  the  sentence  of  the 
circuit  court  of  South  Carolina  ought  to  be  re, 
versed,  and  the  cause  be  remanded  to  that  court  in 
order  that  a  final  decree  may  be  made  therein  qon."  . 
formably  to  this  opinion." 

Yol.  Y,  Rr 
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Upon  receiving  the  mandate  from  this  court  to 
carry  its  sent-ince  of  revers  il  into  effect,  the  circuit 
court  directf  (1  a  reference  to  auditors  in  the  terms 
above  stated;  and  the  auditors  reported  ''that  the 
claimant  is  not  entitled  to  any  msurance,  but  that  he 
ought  to  be  allowed  freight  on  the  cargo  at  the  rate 
of  one  cent  per  pound  for  such  of  it  as  was  in  bags, 
and  one  and  a  half  cent  per  pound  for  such  of  it  as 
was  in  casks,  and  also  the  sum  of  500  dollars  for 
expenses  incidental  to  the  landing,  wharfage,  storage, 
&c.  of  the  cargo,  which  sums  being  deducted  from 
the  amount  of  the  decree,  the  claimant  must  pay  the 
appellant  two  years'  interest  on  the  residue  at  the 
rate  of  seven  per  cent,  per  annum." 

Martin  and  Jones^  for  Himely,  the  appellant. 

After  the  express  mandate  of  this  court,  directing 
the  allowance  of  freight  and  insurance,  the  court 
below  ought  not  to  have  referred  it  to  auditors  to  say 
whether  amj  thing  should  be  allowed  for  insurance. 

The  mandate  was  silent  as  to  interest;  indeed,  as 
the  proceeding  was  in  rem,  and  the  decree  for  resti- 
tution^ interest  could  not  have  been  given. 

Livingston,  J.  Can  this  court  take  notice  of 
these  errors  in  the  report,  if  no  exception  were  taken 
in  the  court  below  ? 

Martin.  There  were  no  particular  items  to  which 
an  exception  was  necessary.  '1  he  error  appears  pal- 
pably upon  the  face  of  the  proceedings.  And  this 
court,  in  the  case  of  Murray  v.  The  Charming  Bet- 
sy^ {ante,  vol.  2.  p.  124.)  decided,  that  exceptions 
are  not  necessary  if  the  error  appear  upon  the  face 
of  the  report  itself. 

Besides,  in  an  appeal  from  a  sentence  of  a  court 
of  admiralty,  the  question  of  fact  is  opened  as  well 
as  the  question  of  law, 

Marshall,  Ch.  J.  Nothing  is  before  this  court 
but  what  is  substquent  to  the  mandate. 
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Martin.  The  auditors  have  allowed  nothing  for 
the  expenses  of  the  cargo  at  St.  J  ago  c'e  Cuba; 
Himely  was  as  much  entitled  to  thoss-  expenses  un- 
der the  decree  of  this  court,  as  to  those  incurred  in 
this  country. 

C.  Lee^  contra. 

There  were  no  exceptions  to  the  report  in  the 
court  below.  It  was  there  regularly  confirmed  by 
that  court,  whose  decree  ouglit  to  be  alfirmed  in 
this,  unless  the  directions  of  the  mandate  have  been 
counteracted  in  one  or  both  the  particulars  of  which 
the  appellant  complains. 

The  mandate  left  the  claim  of  insurance  open  to 
be  adjusted  in  the  circuit  court,  and  unless  insurance 
was  proved  to  have  been  actually  made,  nothing 
should  be  allowed  on  that  account. 

It  is  now  to  be  presumed  and  taken  as  an  admit- 
ted fact,  that  no  insurance  was  made  by  the  appellant. 

The  interest  was  properly  allowed,  unless  good 
reason  can  be"*  shown  in  equity  why  it  should  not  be 
paid.  According  to  modern  usage  in  commercial 
controversies,  interest  is  deemed  an  inseparable  inci- 
dent to  the  principal  debt,  the  payment  whereof  is 
wrongfully  delayed.  I  his  being  the  general  rule,  and 
the  mandate  being  silent,  the  allowance  of  interest  is 
unobjectionable.  As  the  claimant  was  to  have  the 
benefit  of  equitable  deductions,  he  ought  to  be  sub- 
jejcted  to  equitable  charges.  He  has  had  the  use  of 
the  money,  and  the  other  party  has  lost  the  interest 
of  it. 

The  freight  and  other  charges,  as  well  as  the  va- 
lue of  the  cargo,  having  been  amicably  arranged  by 
the  parties,  and  there  being  no  appeal  as  to  them,  they 
are  not  now  to  be  the  subject  of  inquiry  or  decision. 

Upon  the  question  of  interest,  Mr.  Lee  cited  3 
Dal.  332.  Hills  v.  Ross^  and  4  Dal.  289-  Crawford 
V.  IVilli/iif  and  Morris. 
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March  10. 

Marshall,  Ch.  J.  delivered  the  opinion  ot  the 
court  as  follows  :  v 

A  decree  having  been  formerly  rendered  in  this 
cause,  the  court  is  now  to  determine  whether  that 
decree  has  been  executed  according  to  its  true  intent 
and  meaning. 

That  decree  directed  "  the  cargo  of  the  Sarah  t6 
be  restored  to  the  original  owners,  subject  to  those 
charges   of  freight,   insurance    and   other  expenses 
,  which  would  have  been   incurred  by  them,  in  bring- 
ing the  cargo  into  the  United  States." 

In  carrying  this  decree  into  execution,  an  allow- 
ance has  been  made  for  freight,  and  for  expenses  in- 
curred at  the  port  of  importation ;  but  no  allowance 
has  been  made  for  expenses  at  the  port  of  lading, 
por  for  insurance.  'I'he  appellants,  too,  were  charged 
with  interest  on  the  money  into  which  the  cargo  had 
been  converted. 

No  exception  having  been  taken  to  this  report,  it 
is  now  liable  to  those  exceptions  only  which  appear 
on  its  face. 

So  far  as  respects  freight,  and  the  expenses  at 
the  port  of  entry  and  delivery,  the  report  must  be 
considered  as  correct;  but  in  those  items  of  the  claim 
which  were  disallowed,  the  error,  if  it  be  one,  is  ap- 
parent on  the  face  of  the  proceedings,  and  may 
therefore  be  corrected. 

The  court  has  not  considered  the  appellants  as 
infected  by  the  marine  trespass  committed  by  the 
captors  of  the  Sarah  and  her  cargo.  Their  opera- 
tions commence  with  their  purchase  at  St.  Jago  de 
Cuba;  and  the  decree  designed,  and  is  thought  to 
have  been  so  expressed  as  to  charge  the  owners  with 
all  the'  expenses  which  they  would  have  incurred, 
had  they  made  the  purchase  themselves.     Had  they 
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done  so,  they  must  have  incurred  some  expenses  at     Himely 
the  port  of  lading.     Among  these  is  certainly  not  to        Rose. 
be    estimated  the  price  of  the   cargo  ;  but   any  ex-    _jg-     m^ 
pense  necessarily  attendant  upon  the  transaction,  such 
as  putting  the  cargo  on  board,  may  properly,   under 
this  decree,  be  charged  to  the  owners. 

It  is  obvious,  too,  that  the  owners,  or  the  under- 
writers, if  they  represent  the  owners,  had  they  been 
the  purchasers,  must  have  insured  the  vessel  and 
cargo  from  St.  Jago  de  Cuba  to  the  United  States, 
or  must  themselves  have  stood  insurers;  in  which 
latter  case,  the  risk  is  deemed  equal  to  the  insurance^ 
The  decree,  therefore,  formerly  rendered  by  this 
court,  is  understood  to  have  entitled  the  appellants 
o  insurance. 

The  question  of  interest  is  more  doubtful ;  but 
this  court  is  of  opinion  that  the  appellants  ought  not 
to  be  charged  with  interest. 

Restitution  of  the  cargo  was  awarded.  The  pro- 
pert}^  having  been  spld,  the  money  proceeding  from 
the  sales  is  substituted  for  the  specific  articles.  If 
this  money  remains  in  possession  of  the  court,  it 
carries  no  interest;  if  it  be  in  the  hands  of  an  in- 
dividual, it  may  bear  interest,  or  otherwise,  as  the 
court  shall  direct.  But  it  is  not  supposed  that  the 
^arty,  to  whom  restitution  is  awarded,  receives  in- 
terest in  such  case,  unless  it  be  decreed  by  the  court. 
This  court  did  not  decree  interest;  nor  would  in- 
terest have  been  decreed,  in  this  case,  had  the  par- 
ticular fact  of  the  sale  been  brought  before  them. 

The  circumstances  of  the  case  were  such  cis  to  re- 
strain the  court  from  inserting  in  its  decree  any  thing 
which  might  increase  its  severity.  The  loss  was 
heavy  ;  and  it  fell  unavoidably  on  one  of  two  inno- 
cent parties.  The  court  was  not  inclined  to  add  to 
its  weight,  by  giving  interest  in  the  nature  of  da- 
mages. The  allowance  of  interest,  therefore,  in  the 
court  beloW  is  overruled. 

The  sentence  of  the  circuit  court  is  reversed. 
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Johnson,  J.  When  the  mandate  of  this  court 
was  received  in  the  court  below,  auditors  were  nomi- 
nated, by  consent,  to  report  what  would  be  the 
usual  mercantile  allowance  between  the  parties; 
and  to  state  an  account  accordingly.  Those  au- 
ditors reported  against  the  allowance  of  insurance, 
and  in  favour  of  interest.  The  supposition  that  the 
expense  of  transportation  was  not  allowed.  I  am 
convmced,  must  be  incorrect;  for  insurance  and  in- 
terest were  the  su'oject  of  the  only  two  exceptions 
taken  to  their  report.  Upon  hearing  argument  on 
these  two  exceptions,  the  court  affirmed  their  report 
upon  both  these  points,  and  I  have  since  heard  no 
reason  to  alter  the  opinion  which  I  entertained  on 
the  argument  below. 

It  is  contended  that  the  mandate  of  this  court 
was  peremptor\  as  to  the  allowance  of  insurance, 
and  did  not  sanction  the  charge  of  interest.  The 
words  of  the  mandate  so  far  as  relates  to  these 
points  are  the  following:  "  subject  to  those  charges 
for  freigiit,  insurance,  and  other  expenses,  which 
would  have  been  incurred  by  the  owners  in  bring- 
ing the  cargo  into  the  United  States  ;  which  equi- 
table deductions  the  defendants  are  at  liberty  to  shoro 
to  the'circitit  court,''^  &c.  '1  hese  words  imperatively 
require  two  things;  viz.  that  the  deductions,  to  be 
allowed  to  Himely,  should  be  equitable  in  their 
nature,  and  should  be  shown  to  the  court.  Upon 
what  ground  could  an  allowance  for  insurance  have 
been  deemed  just  or  equitable?  It  could  only  have 
been  upon  Himely's  having  actually  paid  an  in- 
surv.nce,  which  he  was  at  liberty  to  show,  or 
upon  his  having  himself  incurred  that  risk  which 
would  have  been  covered  by  insurance.  The  fact 
was  admitted  that  he  had  not  insured,  and  as  to 
having  incurred  any  risk  himself,  I  cannot  under- 
stand in  what  possible  view  he  could  have  incurred 
a  risk,  when  this  court  has  decided  that  if  the  pro- 
perty had  been  lost,  he  would  have  lost  nothing.  It 
was  not  the  property  of  Himely,  it  was  the  property 
of  Uose  ;  had  it  been  sunk  in  the  ocean,  it  would 
not  have  been   the  loss   of  Himelv,  it  would  have 
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been  the  loss  of  Rose  ;  thf  re  can  be  no  reason, 
then,  why  Rose,  who  ran  all  the  risk,  should  be 
adjudged  to  pay  an  insurance  to  Himely,  who  in- 
curred no  risk  :  but  such  is  the  efFect  of  deducting 
it  from  the  sum  to  be  paid  to  Rose.  After  de- 
ciding that  the  property  was  not  changed,  that  it 
still  continued  in  Rose,  and  was  never  vested  in 
Himely,  I  feel  confused  I)y  the  inquiry  on  what 
possil)le  ground  the  allowance  for  insurance  can  be 
sanctioned. 

With  regard  to  interest,  the  question  is  not  so 
clear,  but  the  difficulty  does  not  arise  upon  the  ab- 
stract equity  of  the  charge.  In  equity,  interest 
gofs  with  the  principal,  as  the  fruit  with  the  tree. 
Rose  is  now  to  be  considered  as  the  rightful  owner 
o^  the  property,  and  ought  to  have  had  the  posses- 
sion and  use  of  it,  during  the  existence  of  this  con- 
test. But  Himely,  having  given  stipulation  bonds, 
was,  by  the  order  of  the  district  court,  admitted  to 
the  possession  and  use  of  it,  added  it  to  his  capital, 
traded  upon  it,  and  made  such  profits  and  advan- 
tages of  it  as  his  skill  or  ingenuity  suggested.  Rose, 
in  the  mean  time,  was  kept  out  of  the  use  of  it,  and 
lost  those  emoluments  and  mercantile  advantages 
which  might  have  resulted  from  the  use  of  it.  It 
was  not  a  case  in  which  the  property  is  locked  up 
in  a  warehouse,  or  the  proceeds  thereof  deposited 
in  the  hands  of  the  register  of  this  court,  but  a  case 
in  which  the  goods  were,  in  fact,  converted  into 
money  by  the  effect  of  the  stipulation  bond,  and  the 
use  of  it  given  to  Himely,  to  the  prejudice  of  Rose  : 
there  could,  therefore,  be  no  radical  objection  to  the 
charge,  on  the  ground  of  equity.  Had  the  man- 
date issued  to  restore  to  the  party  a  flock  of  sheep, 
or' stock,  or  bonds  bearing  interest,  it  is  presumed 
that  it  would  have  been  construed  to  authorize  the 
delivery  of  their  natural  or  artificial  increase  without 
any  express  words  to  carry  thtm.  But  it  is  said 
that  the  mandate  does  not  expressly  authorize  this 
allowance.  This  is  true;  but  it  must  be  recollected 
that  the  mandate  of  this  court  enjoins  the  allowance 
of  er/uitcibie  deductions.     Now  a   variety  of  deduc- 
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lIiMELY  tions  may  be,  in  the  abstract,  equitable,  but  may 
Rose.  lose  that  character  by  its  being  made  to  appear  that 
ample  compensation  has  been  already  made  for 
them.  It  was  in  this  light  that  the  court  below 
sustained  the  charge  of  interest  :  because  having 
had  the  usufruct  of  the  property  concerning  which 
those  charges  on  his  part,  which  merited  the  de- 
nomination of  equitable  deductions,  were  incurred, 
it  appeared  to  the  court  in  fact  that  he  had  been 
compensated  in  part  for  those  advances  by  the  use 
of  the  money.  If  this  court  had  not  made  use  of 
the  terms  equitable  deductions^  that  court  probably 
would  not  have  thought  itself  sanctioned  in  doing 
what  appeared  so  equitable  between  the  parties, 

March  15. 

Martifi  and  jfones^  for  the  appellant,  moved  to 
open  the  principal  decree ;  and  stated  that  they 
were  prepared  to  show  that  this  court  had  been  mis- 
informed as  to  the  law  of  St.  Domingo.  That  they 
had  further  arretes,  or  ordinances,  of  the  French 
government  explanatory  of  that  upon  which  the 
sentence  was  founded  ;  and  showing  that  the  seizure 
of  the  property  was  the  exercise  of  a  belligerent, 
not  of  a  municipal  right. 

They  contended  that  while  the  property  remain- 
ed out  of  the  jurisdiction  of  the  United  States,  it 
was  lost  to  the  libellants,  and  that  Himely  was  en- 
titled to  a  compensation  for  bringing  it  within  their 
reach.  That  he  ought  to  be  reimbursed  alt  least 
what  he  paid  for  the  property, 

C.  Lee,  contra. 

The  appeal  as  to  the  execution  of  the  mandate 
gives  no  right  to   open  the  original  decree, 

No  further  order  was  taken  in  consequence  of 
the  motion. 
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Welsh 

V. 

Mande- 

vVELSH  V.  MANDEVILLE  AND  JAMESSON.         vilue. 


YOUNGS,  for  the   defendant  in  error,  objected  This  court  wiii 

to  the  hearing  of  the  cause  at  this  term,  the  citation  o^',Be*^T!''''be 

not  having  been  served  thirty  days  before  the  first  heard,    unless 

day  of  the  term.     The  service   was  on   the  i2th  of  ^'j^^^|}'"'[*."^.^® 

January,  and  the  first  day  of  the  term  was  the  6th  of  daysbefoivthe 

February.  ^"*  "'^y  ^^  ^^® 

-^  term. 

E.  J.  Lee^  contra,  contended,  that  it  was  to  be 
inferred  from  the  case  of  Lloyd  v  Alexander^  ante^ 
90  .  1.  p.  365.  that  if  the  defendant  appears  within 
the  thirty  days,  the  court  will  hear  the  case;  or  they 
will  hear  the  case,  after  the  expiration  of  the  thirty 
days,  even  if  the  party  does  not  appear. 

Toungs.  The  22d  section  of  the  judiciary  act;, 
vol.  1.  p.  65.  requires  that  the  defendant  in  error 
should  have  thirty  days'  notice  by  the  service  of  the 
citation. 

The  citation  is  to  appear  on  the  first  day  of  the 
term,  consequently  thirty  days'  notice  must  be  by 
service  of  the  citation  thirty  days  before  the  first  day 
of  the  court. 

The  Court  refused  to  take  up  the  case  without 
©onsent,  although  thirty  days  had  then  (March  9, 
when  the  cause  was  called  for  hearing)  elapsed 
since  the  service  of  the  citation ;  and  observed,  that 
the  case  of  Lloyd  v.  Alexander  only  decided  that  the 
eoui  t  will  not  take  up  the  case  until  thirty  days  have 
expired  since  the  service  of  the  citation;  but  it  did 
aot  decide  that  the  court  would  then  take  it  up  with- 
out consent. 
Vol.  V.  S  s 
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IllDDLE 

V  . 

^^  °E^'  RIDDLE  8c  CO.  v.  MANDEVILLE  AND 

JAMESSON. 


The  endorsee  ERROR  to  the  circuit  court  for  the  district  of  Co- 
ry  iiote,i'"r-r- I'-^w^'-'-'i  sitting  at  Alexandria,  in  a  suit  in  chiuiccry, 
giniu,  lUHy  re-  brought  bv  Kiddle  &  Co.  against  Mandeville  and 
imomit  tVom''a  Jamesson,  remote  endorsors  of  a  promissory  note, 
remote  eiuior-  dated  March  2,  1798,  at  sixty  days,  for  1,500  dollars, 
spr,  III  i-((uit>,  jj,.j^,-,  by  Vincent  Grav,  pavable    to  the  defendants 

thougli  not   at  J  i  i    •      i  i       i  t  t 

law.  or  order,  and  by  them  endorsed  in  blank.      Upon  its 

licjuity  will  f.^(.g  5j  ^^g  declared  to  be  negotiable  in  the  bank  of 
^T ilmnediateiy  Alexandria.  The  note  so  drawn  and  endorsed  was 
liable  who  is  j^y  Grav  put  into  the  hands  of  a  broker  who  passed 
hieTiaw.  '"■  it  to  D.  W.  Scott  for  flour,  which  he  sold  for  1,200 
The  remote  dollars  in  cash,  and  paid  the  money  to  Gray.  Scott 
ihe'same  de-  P^ssed  it,  without  his  own  endorsement,  to  M'Clena- 
feuce  in  equity  chan  in  the  purchase  of  flour,  Und  M'Clenachan  en- 
against  there-  (jo^g^^j  j^  ^q  Riddle  &  Co.  the  complainants,  in  pay- 

mole  eiuKjrsGf  '    ,  *     ■^ 

as  against  his  Hif  nt  of  a  precedent  debt ;  Gray  failed  to  pay  the 
immediate  en-  note,  and  was  discharged  under  the  insolvent  act  of 
Tlie  defendant  Virginia,  upon  an  execution  issued  upon  a  judgment 
has  a  right  t"  in  favour  of  the  complainants  upon  the  same  note. 
other  "  endol-^  ^'h*'  complainants  then  brought  a  suit  at  law  against 
sois  be  made  the  defendants  upon  their  endorsttrntnt,  and  obtained 
patties.  judgment  in  the  court  below,  which  was  reversed  in 

this  court,  upon  the  principle  that  an  endorsee  can- 
not maintain  a  suit  at  law  against  a  remote  endorsor 
of  a  promissor)  note,  i  Cramh^  290.  Whereupon 
the  complajmants  brought  thi:  present  bill  in  equity, 
which  was  decreed  to  be  dismissed  in  the  court  be- 
low ;  that  court  being  of  opinion  that  there  was  no 
equity  in  the  bill.  From  that  decree  the  complain- 
ants appealed  to  this  court. 

The  only  facts  stated  in  the  bill  were,  that  Gray 
made  the  note  payable  to  the  order  of  Mandeville 
and  Jame^son,  who  ;>u'-  it  in  circulation.  That  it 
was  aiterwards  dei'crtd  and  tr-msierred,  for  a 
valuable  cunsideration,  to  M'Clenachan,  who,  for  a 
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valuable  consideration,  endorsed  and  transferred  it  to     Riddle 
the  complain;ints.     That  Gray  Tailed  to  pay  it,  and      ,.   ^" 
was  discharged  from  execution  under  the  insolvent       vilie. 
act,  whereby    the   complainants  were  unable   to   re-    ,^0"^^"^ 
cover  from  him  any  part  thereof;   in  consequence  of 
which  the  defendants  became  liable  in  equity  to  pay 
the  same,  but  have  refused  so  to  do. 

Among  the  interrogatories  contained  in  the  bill, 
it  is  asked  "  with  what  view  was  the  note  made  and 
endorsed:"  and  whether  one  of  the  defendants  did 
not,  upon  inquiry,  declare  that  the  note  was  good, 
and  would  be  punctually  paid  ? 

The  defendants  pleaded  the  judgment  at  law  in 
their  favour  in  a  suit  brought  upon  the  same  note,  in 
bar  of  the  relief  in  eq^iity. 

To  this  plea  the  complainants  demurred,  and  the 
court  sustained  the  demurrer,  and  ruled  the  defend- 
ants to  answer. 

The  answer  states,  that  the  note  was  endorsed  by 
them  for  the  purpose  of  being  discounted  at  bank  ior 
the  use  of  the  collector's  office,  in  which  Gray  was 
the  chief  clerk  or  deputy,  and  had  the  whole  manage- 
ment of  the  business.  That  the  defendants  refused 
to  endorse  it  until  Gray  promised  to  deliver  to  the 
defendants,  as  security,  their  bond  to  the  Uniied 
States,  given  for  duties,  to  the  amount  of  1,1 08  dol- 
lars, which  he  never  did,  and  they  had  to  pay  it. 
That  they  never  received  any  value  from  any  person 
for  their  endoi-sement;  that  they  never  gave  circu- 
lation to  the  note,  otherwise  than  by  endorsing  it 
and  delivering  it  to  Gray  to  be  discounted  at  bank,  , 
for  which  purpose  only  they  endorsed  it.  They 
deny  that  they  ever  made  any  contract  with  any  per- 
son touching  the  note,  and  say  they  have  no  recollec- 
tion ot  any  conversation  with  any  person  respecting 
the  note  before  it  became  due. 

The  deposition  of  D.  W.  Scott  stated,  that  he 
gave  200  barrels  of  flour  lor  the  note,  but  beiore  he 
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concluded  the  bargain,  he  asked  Jamesson,  one  of 
the  defendants,  if  the  note  was  good,  and  whether 
there  was  any  objection  to  it,  and  informed  him  it 
was  offered  to  him  for  flour.  Jamesson  told  him  it 
was  a  good  note,  and  observed  that  whenever  he  saw 
the  name  of  Mandeville  and  Jamesson  on  any  paper 
he  might  be  sure  it  was  good.  That  Scott  sold  the 
note  to  M'Clenachan  for  207  barrels  of  flour,  but  did 
not  endorse  it,  and  it  was  expressly  agreed  that  he 
should  not  be  answerable  for  it  in  any  event. 

The  deposition  of  M'CIenachan  stated,  that  be- 
fore he  would  take  the  note  of  Scott,  he  informed 
Jamesson  that  he  intended  to  deal  for  it,  and  in- 
quired whether  it  was  an  accommodation  note,  or  a 
note  given  upon  a  real  transaction.  Jamesson  told 
him  it  was  a  real  transaction  note,  and  not  an  ac- 
commodation note,  and  that  it  would  be  punctual- 
ly paid.  The  deponent  further  stated,  that  the  com- 
plainants had  released  to  him  all  claim  on  account 
of  the  note,  and  of  the  debt  intended  to  be  paid  by 
the  note  ;  and  that  he  had  also  been  discharged  un- 
der the  bankrupt  act. 

These  witnesses  were  objected  to  by  the  defend- 
ants as  mterested. 

E.  y.  Lee,  for  the  plaintiffs  in  error. 

1.  The  court  below  did  right  in  overruling  the 
plea  in  bar. 

Where,  by  the  principles  of  law,  a  party  has  a 
right,  but  the  forms  of  law  do  not  give  a  remedy,  a 
coun  of  equity  will  grant  relief.  Miff.  103.  And 
in  some  cases  it  has  a  concurrent  jurisdiction  with 
the  courts  of  law.  Mitf.  108,  109.  3  AtL  215. 
.1  Fonh,  204. 

2.  The  court  belov/  erred  in  dismissing  the  bill. 

The  plaintiffs  are  entitled  to  recover  in  equity 
3,gainst  the  delendants.     It  was  the  intention  oi  the 
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defendants  to  make  themselves  responsible  to  any  Ridmle 
person  who  should  be  the  holder  of  the  paper.  They 
intended  it  to  be  a  negotiable  instrument.  This  ap- 
pears from  the  note  itself,  which  is  expressly  made 
negotiable  in  the  bank  of  Alexandria,  and  from 
the  answer  of  the  defendants,  who  state  that  they  en- 
dorsed it  for  the  purpose  of  being  discounted  at  the 
bank.  Their  endorsement  was  intended  to  give 
credit  to  the  note.  If  they  did  not  intend  to  become 
responsible,  they  were  guilty  of  a  fraud.  The  com- 
plainants, upon  the  credit  of  the  note,  granted  indul- 
gence to  M'Clenachan.  The  defendants  were-  un- 
doubtedly answerable  at  law  to  M'Clenachan.  That 
liability  was  a  chose  in  action  which  he  had  a  right 
in  equity  to  assign,  although  this  court  has  decided 
that  it  was  not  assignable  at  law.  1  Atk.  124.  1 
Fonb.  201.  204.  1  Term  Rep.  622.  In  the  case  of 
Violet  V.  Patton^  at  this  term,  this  court  has  decided 
that  a  person  who  endorses  merely  to  give  credit  to 
the  note,  is  liable  at  law  to  his  immediate  endorsee. 
If  the  complainants  had  brought  a  suit  in  the  name 
of  M'Clenachan  for  their  use  against  the  defendants, " 
a  court  of  law  would  have  protected  the  equity  of 
the  complainants.  2  Skin.  6,  7.  1  Term  Rep.  622. 
Winch  V.  Keely.  4  Term  Rep.  341.  And  if  in  such 
a  suit  the  defendants  had  a  set-off  against  the  com- 
plainants, Riddle  £:?  Co.,  a  court  of  law  would  have 
allowed  it.  2  H.  Bin.  1271.  Bottomlij  v.  Brooke. 
1  Term  Rep.  621.  If  a  court  of  law  will  recognise 
and  protect  an  equitable  assignment,  a  fortiori  will 
a  court  of  equity.  In  the  case  of  Harris  v.  jfohn- 
ston,  {ante^  vol.  3.  p.  319.)  this  court  said  that  "  the 
holder  of  a  note  may  incontestably  sue  a  remote  en- 
dorser in  chancery,  and  compel  payment  of  it." 

Tounjs^  contra,  contended, 

1.  That  the  plea  in  bar  ought  to  have  been  sus- 
tained. A  judgment  at  law  against  a  party  in  an 
equitable  action  of  assutnpsit^  when  all  the  facts  iwe 
susceptible  of  proof  at  law,  is  conclusive  against  the 
jurisdiction  of  a  court  of  chancery,  if  it  ever  had 
any.     I^  a  court  of  chancery   ai^d  a  court  of  law 


326  SUPREME  COURT  U.  S. 

llit»Dr.E  have  a  concuiTcnt  jurisdiction,  an  cltction  to  pro- 
ceed in  one  concludes  the  party  from  going  nno  ihe 
other.  It  a  person  is  under  no  legal  obiig.uion  to 
pay  money,  a  court  of  chancery  cannot  compel  him. 
It  can  only  enforce  the  performance  of  legal  con- 
tracts, and  where  there  is  no  contract  at  law,  a  court 
of  chancery  cannot  make  one.  As  no  privity  exists 
at  law  between  the  holder  and  a  remote  esdorsor, 
that  privity  cannot  be  created  by  a  court  of  equity. 

2.  That  the  court  below  was  correct  in  dismissing 
the  bill. 

The  contract  was  usurious.  A  note  for  1,500 
dollars  having  only  sixty  days  to  run  was  sold  tor 
1,200  dollars  worth  of  flour. 

There  was  no  valuable  consideration  flowing  to 
the  defendants  ;  and  such  a  consideration  alone  can 
make  an  endorsor  liable  even  to  his  immediate  en- 
dorsee. 

The  liahllity  of  the    endorsor  is   not    a  complete 

chose  in  action.  A  chose  in  action  is  a  right  of  action. 
No  right  of  action  exists  against  an  endorsor  of  a 
promissory  note,  in  Virginia,  until  it  is  ascertained 
th'it  the  money  caiinot  be  recovered  from  the  maker. 
Until  that  time  it  is  a  mere  possibility,  which  is  not 
tht  subject  of  assignment  even  in  t  quity.  The 
liability  of  the  endorsor  is  not  assignable  under  the 
starutt,  and  cannot  be  made  so  bv  a  court  of  equity. 

In  the  case  of  a  joint  obligation  by  principal  and 
surety,  if  the  surety  he  dischiirged  at  lav/,  he  can 
never  be  made  liable  in  equity,  for  his  equity  is 
equ-d  to  that  of  the  obligee.  2  V/ash,  133.  Harrison 
V.  Field. 

The  note  was  endorsed  by  the  defendants  to  be 
discounted  at  bank.  Gray  committed  a  breach  of 
good  faith,  an  act  of  fraud,  in  sending  it  into  the 
market. 
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i'he   complainants  can  only    claim  as  creditors  of     Riddi 
M*dcii.iunau.      Biu    they  arc     no  longer   his  credit- 
ors,   having  released  him  from    the  debt,  according 
to  his  own  deposition  which  they  have  produced. 

If  it  should  be  compared  to  a  letter  of  credit,  it 
is  a  letter  of  credit  to  a  p  irticular  person  for  a  par- 
ticular purpose.  It  is  not  like  a  general  letter  of 
credit. 

Sivann  and  C.   Lee^  ori  the  same  side. 

The  suit  at  law  was  decided  against  the  com- 
plainants on  account  of  a  defect  of  right,  not  for 
want  of  a  remedy  at  law. 

The  money  in  the  hands  of  Gray  was  like  any 
other  property  in  his  hands.  If  it  had  been  a  horse 
which  MandeviUe  and  Jamesson  had  transferred  to 
M'Clenachan,  with  warranty,  and  M'Clenachan  had 
sold  the  horse  to  the  complainants,  he  could  not 
have  transferred  to  them  the  warranty  of  Mandevillc 
and  Jamesson.  No  case  can  be  found  in  which  a 
sun  in  chancery  has  been  maintained  against  a  re- 
mote  warrantor  ot  personal  property. 

The  complainants  demand  the  whole  amount 
of  the  note  ;  but  in  equity  they  can  claim  only 
what  they  paid  for  it  ;  and  how  much  that  was 
does  not  appe;ir.  1  he  endorsers  must  sue  each 
other  in  succession.  No  case  can  be  found  where 
a  holder  has  recovered  in  equity  against  a  remote 
endorser. 

C.  SimmSy  in  reply, 

In  the  case  of  V  olet  and  PattoHy  this  court  has 
placed  the  liability  of  an  enuorsor  upon  a  much 
more  correct  principle  than  that  of  privit}-  of  contract. 
It  was  there  decided,  that  an  endorsement  was  equi- 
valent to  a  general  letter  of  credit ;  il  so,  it  enables 
any  one  to  recover  upon  it  who  has  parted  with  his 
property   upon  the  iaith  of  it.     If  A.  gives  a  letter 


Mande- 
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of  credit  to  C.  and  B.  afterwards  also  giveS' a  letter 
of  credit  to  C,  A.  is  not  discharged  from  hisjiabilit]/ 
because   B.  is  also    liable. 

What  was  said  by  the  chief  justice  in  the  case  of 
Harris  v.  Johnston^  cannot  be  considered  as  a  mere 
dictum^  but  must  be  taken  to  be  the  deliberate 
opinion  of  tl)e  court,  for  it  is  the  only  answer  given 
to  a  strong  argument  urged  by  the  counsel  for  John- 
ston to  show  that  the  outstanding  note  was  no  bar 
to  a  recovery  upon  the  open  acc6utit,  viz.  that  the 
defendant,  being  a  remote  endorsor,  could  never  be 
compelled  to  pay  the  note.  The  answer  of  the 
court  was,  "  It  is  supposed  that  the  holder  of  a  note 
may  inconte.stablij  sue  a  remote  endorsor  in  chancery, 
and  compel  pa\ment  of  it."  And  during  the  ar- 
gumtiit  of  that  case,  when  this  idea  was  suggested 
by  Mr.  Jones,  the  chief  justice  said,  "  True  ;  we 
shall  consider  that  point.  1  have  always  been  of 
opinion  that  in  such  cases  a  suit  in  chancery  can  be 
supported;  though  I  do  not  recollect  any  case  in 
which  the  point  has  been  decided."  When,  therefore, 
the  chief  justice  aftervv^ards,  in  delivering  the  opinion 
of  the  court,  repeats  the  same  idea  in  stronger  terms, 
it  must  be  supposed  that  the  point  had  been  well 
considered,  and  that  he  spoke  the  opinion  of  the 
whole  court. 

March   13. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  as  follows: 

This  suit  is  brought  by  the  holder  of  a  promis- 
sory note  to  recover  its  amount  from  a  remote  en- 
dorsor. In  a  suit  between  the  same  parties,  this 
court  had  previously  determined  that  the  plaintiff 
was  without  remedy  at  law.  It  is  now  to  be  decided 
wnether  he  is  entitled  to  the  aid  of  a  court  of 
equity. 

If,  as  was  stated  by  the  counsel  for  the  defend- 
ants,' the  question  is,   whether  a  court  of  chancery 
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would  create  contracts  into  which  individuals  had 
never  entered,  and  decree  the  payment  of  money 
from  persons  who  had  never  undertaken  to  pay  it, 
the  time  of  this  court  has  been  very  much  misap- 
plied indeed  in  attending  to  the  laborious  discus- 
sion of  this  cause.  The  court  would,  at  once,  have 
disclaimed  such  a  power,  and  have  terminated  so 
extraordinary  a  controversy. 

But  the  real  questions  in  the  case  are  understood 
to  be,  whether  the  plaintiffs,  as  endorsees  of  a  pro- 
missory note,  have  a  right,  under  the  laws  of  Vir- 
ginia, to  receive  its  amount  from  the  endorsor  on 
the  insolvency  of  the  maker ;  whether  the  defend- 
ants, as  the  original  endorsors  of  the  note,  are  ul- 
timately responsible  for  it;  and  whether  equity  will 
decree  the  payment  to  be  immediately  made,  by  the 
person  ultimately  responsible,  to  the  person  who  is 
actually  entitled  to  receive  the  money. 

This  note  came  to  the  hands  of  M'Clenachan, 
endorsed  in  blank  by  Mandeville  and  Jamesson. 
M'Clenachan  had  a  right  to  fill  up  the  endorsement 
to  himself,  and  he  has  done  so.  The  law,  as  un- 
derstood in  Virginia,  immediately  implied  an  as- 
sumpsit from  Mandeville  and  Jamesson  to  M'Clena- 
chan to  pay  him  the  amount  of  the  note,  if  he  should 
use  due  diligence,  and  should  be  unable  to  obtain 
payment  from  the  maker.  M'Clenachan  endorsed 
this  note  to  the  plaintiffs,  and,  by  so  doing,  became 
liable  to  them  in  like  manner  as  Mandeville  and 
Jamesson  were  liable  to  him. 

The  maker  having  proved  insolvent,  the  plaintiffs 
have  a  legal  right  to  claim  payment  from  M'Clena- 
chan, and,  on  making  that  payment,  M'Clenachan 
would  be  reinvested  with  all  his  original  rights  in 
the  note,  and  would  be  entitled  to  demand  payment 
from  Mandeville  and  Jamesson. 

If  there  were    twenty    successive  endorsors  of  a 
note,  this  circuitous  course  might  be  pursued,  andj 
Vol.  V.  T  • 
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by  the  time  the  ultimate  endorser  was  reached, 
the  value  of  the  note  would  be  expended  in  the 
pursuit.  This  circumstance  alone  would  afford  a 
strong  reason  for  enabling  the  holder  to  bring  all 
the  endorsors  into  that  <  ourt  which  could,  in  a 
single  decree,  put  an  end  to  litigation.  No  prin- 
ciple adverse  to  such  a  proceeding  is  perceived.  Its 
analogy  to  the  familiar  case  of  a  suit  in  chancery 
h\  a  crerlitor  agninst  the  legatees  oi  his  debior  is 
not  very  remote/-  If  an  executor  shall  have  dis- 
tributed the  estate  of  his  testator,  the  creditor  has 
an  attion  at  law  against  him,  and  he  has  his  reme- 
dy against  the  legatees.  Thf.  creditor  has  no  ac- 
tion at  law  against  the  legatees.  Yet  it  has  never 
been  understood  th.it  the  creditor  is  compelled  to 
resort  to  his  legal  remedy.  He  may  bring  tht  ex- 
ecutor and  legatees  both  before  a  court  of  chaix  try, 
which  court  wi'l  decree  immediate  pa}  mmt  from 
those  who  are  ul  innately  bound.  If  the  executor 
and  his  securities  should  be  insolvent,  so  th;;t  a  suit 
at  law  must  be  unproductive,^  the  creditor  w^uld 
have  no  other  remtdy  than  in  equity,  and  bis  right 
to  the  aid  of  that  court  could  not  be  questioned. 

If  doubts  of  liis  right  to  sue  in  chancery  could 
be  entertained  while  the  executor  was  solvent,  none 
can  exist  after  he  had  become  insolvent.  Yet  the 
creditor  would  have  no  legal  claim  on  the  lega- 
tees, and  could  maintain  no  action  at  law  agsinst 
them,  1  he  right  of  the  executor,  however,  may, 
in  a  court  of  equity,  be  asserted  by  the  creditor,  and, 
as  the  legatees  would  be  ultimately  responsible  for 
his  debt,  equity  will  make  them  immediately  re- 
sponsible. 

In  the  present  case,  as  in  that  which  has  been 
stated,  the  insolvency  of  M'Clenachan  furnishes 
strong  additional  motives  for  coming  into  a  court 
oi  chancery.  Mandeville  and  Jamesson  are  ulti- 
m  tidy  bound  for  this  money,  but  the  remedy  at 
law  is  defeated  by  the  bankruptcy  of  an  interme- 
dir'.ie  cndorsor.  It  is  only  a  court  of  equity  which 
f-au  afiord  a  remedy. 
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This  subject  may  and  ought  to  he  contemplated  Kinoi-t 
in  siiil  «u;)iher  point  of  view.  It  h;>s  been  repeatedly  .,  ^ 
obstrvi  d  th.it  the  action  against  the  endorsor  is  not  ville. 
given  f)V  statute.  The  contract  on  which  the  suit  ^^^-v^^fc 
16  maintained  is  not  expressed,  but  is  implied  from 
the  endorsement  itself,  unexplained  and  unaccora- 
panii  d  by  any  additional  testimony.  Such  a  con- 
tract must,  of  uf cessity,  conform  to  the  general 
understiinding  of  tht-  transaction.  General  opinion 
certainly  attaches  credit  to  a  note,  the  maker  of 
which  is  doubtful,  in  proportion  to  the  credit  of  the 
endorsors,  and  two  or  more  good  endorsors  are 
dt.mrd  superior  to  one.  But  if  the  last  endorsor 
alone  can  b^  made  responsible  to  the  holdtr,  then  the 
preceding  names  are  of  no  importance,  and  would 
add  nothing  to  the  credit  of  the  note.  But  this 
general  opinion  is  founded  on  the  general  under- 
standing of  the  nature  of  the  contract.  The  endor- 
sor is  understood  to  pass  to  the  endorsee  every 
right  founded  on  the  note  which  he  himself  pos- 
sesses. Among  these  is  his  right  against  the  prior 
endorsor.  This  right  is  founded  on  an  implied 
contract,  which  is  not,  by  law,  assignable.  Yet  if 
it  is  capable  of  being  transferred  in  equity,  it  vests, 
as  an  equitable  interest,  in  the  holder  of  the  note. 
No  reason  is  perceived  why  such  an  interest  should 
not,  as  well  as  an  interest  in  any  other  chose  in  ac' 
tion,  be  transferible  in  equity.  And  if  it  be  so 
transferable,  equity  will  of  course  afford  a  remedy. 
The  defendant  sustains  no  injury,  for  he  may  defend 
himself  in  equity  against  the  holder  as  effectually 
as  he  could  defend  himself  against  his  immediate 
assignee  in  a  suit  at  law. 

The  case  put,  of  the  sale  and  delivery  of  a  per- 
sonal thing,  is  not  thought  to  be  analogous  to  this. 
The  purchaser  of  a  personal  thing  does  not,  at  the 
time  of  the  contract,  look  beyond  the  vendor.  He 
does  not  trace  the  title.  It  passes  by  delivery. 
But  suppose  the  vendor  held  it  by  a  bill  of  sale  con- 
taining a  warranty  ot  title,  and  should  assign 
thai  bill  to  his  vend-^  t  ;  is  it  clear  that,  on  loss  of 
the  (property  for  defect  of  title,  no  recourse  could 
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RiDOLE  be  had  to  the  warrantor  of  that  title  ?  The  court  is 
Man'de-  "°^  prepared  to  answer  this  question  in  the  affirma- 
viLLE        tive. 


It  is  contended  that  the  endorsee  of  the  note 
holds  it  subject  to  every  equity  to  which  it  was 
liable  in  the  hands  of  the  endorser. 

If  this  be  admitted,  it  is  not  perceived  that  the 
admission  would^  in  any  manner,  affect  this  case. 

It  is  also  contended  that  the  plaintiff  can  only  re- 
cover what  he  actually  paid. 

Without  indicating  any  opinion  on  this  point,  the 
court  considers  it  as  very  clear  that  the  endorsement 
is  prima  facie  evidence  of  having  endorsed  for  full 
value,  and  it  is  incumbent  on  the  defendant  to  show 
the  real  consideration,  if  it  was  an  inadequate  one. 

Usury  has  been  stated  in  the  argument,  but  it  is 
neither  alleged  in  the  pleadings,  nor  proved  by  the 
testimony. 

It  is  urged  that  Mandeville  and  Jamesson  are  se- 
curities who  have  received  no  actual  value,  and  that 
equity  will  not  charge  a  security  who  is  discharged 
at  law.  In  support  of  this  argument  the  case  of  a 
joint  obligation  is  cited. 

It  is  true,  that,  in  the  case  of  a  joint  obligation, 
the  court  has  refused  to  set  up  the  bond  against  the 
representatives  of  a  security.  But,  in  that  case,  the 
law  had  absolutely  discharged  them.  In  this  case, 
MaPidevillf  and  Jamesson  are  not  discharged.  They 
are  not  released  from  the  implied  contract  created 
bv  the  endorsement.  It  is  the  legal  remedy  which 
is  obstructt-d ;  the  right  is  unimpaired,  and  the  ori- 
ginal obligation  is  in  full  force. 

It  is,  then,  the  opinion  of  this  court  that,  without 
referring  to  the  depositions  to  which  exceptions  huve 
been  taken,   a  right  exists  in   the  holder   of  a  rro- 
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missory  note,  at  least  where  he  cannot  obtain  pay-      Riddle 
ment  at  law^  to  sue  a  remote  endorsor  in  equity., 

Certainly,  in  such  a  case,  the  defendant  has  a 
right  to  insist  on  the  other  endorsors  being  made 
parties,  but  he  has  not  done  so ;  and,  in  this  case, 
the  court  does  not  perceive  that  M'Clenachan  is  a 
party  so  material  in  the  cause,  that  a  decree  may 
not  properly  be  made  without  him. 

The  decree  is  reversed,  and  the  defendants  di- 
rected to  pav  the  amount  of  the  note  to  the  plain- 
tiffs. 

The  decree  of  the  court  was  as  follows : 

This  cause  came  on  to  be  heard  on  the  transcript 
of  the  record  of  the  circuit  court  for  the  county  of 
Alexandria,  and  was  argued  by  counsel.  On  consi- 
deration whereof,  the  court  is  of  opinion,  that  the 
decree  of  the  said  circuit  court,  dismissing  the  bill 
of  the  plaintiffs,  is  erroneous,  and  ought  to  be  re- 
versed ,•  and  this  court  doth  reverse  the  same ;  and 
this  court,  proceeding  to  give  such  decree  as  the 
said  circuit  court  ought  to  have  given,  doth  decree 
and  order,  that  the  defendants  pay  to  the  plaintiffs 
the  sum  of  1,500  dollars,  that  being  the  amount  of 
the  note  in  the  bill  mentioned,  together  with  interest 
thereon  from  the  time  the  same  became  due. 


DULANY  -v.  HODGKIN. 


ERROR  to  the  circuit  court  for  the  district  of  The  endorser 
Columbia,  sitting  at  Alexandria,  in  an  action  of  as-  "J^l^^^^^o'el 
sumpsit  by  the  endorsee  of  a  promissory  note  against  dorses  to  give 
his   immediate  endorsor.     The    note   was  made  by  *"'^'^''   ^'l  ^\_^ 

TXT   III  1       .  .-   »  /•  ,    /    note,  and  who 

Wellborn,  on  the  1st  ot  January,  1806,  for  200  dol-  is counteisecu- 
lars,  payable  10  Hodgkin  or  order  120  days  after '•ed^'y  property 
date,  negotiable  at  the  bank  of  Alexandria.     On  the  fiblrupon  the 
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HiDDLE      trial,  the  plaintiff  did  not  produce  any  evidence  of  a 

.,'  ^-  suit  against  ihc  maker,  nor  evidence  of  his  in-oivv-n- 

viLLc.       cy,  but  proved  tliat  the  maker  never  xvas  an  jnhnhit' 

N^a^K,^^,,-^.    ant  of  the  district  of  Columbia^  but  resided  in  Albe- 

note,  nor  in  an  marlc  couut}',   in  the  state  of  Virginia}  whereupon 

aciKm  for  mo-  ^\^^  court,  upon  the  praver  of  the  defendant,  instruct- 

iiey     had    and       i     ,        .  '  ,         .      '       '     .„  ,.         i  i    •      •  ,r 

received,  im-  ed  the  jury  that  it  was  stui  necessary  tor  the  pl;iintifl 
less  the  p!<iin-  (q  prove,  to  the  satisfaction  of  the  jury,  that  he  hid 

tiff  show    that   I  1  ^  -^  I  ,  -I  1 

the  makei-  is  brought  suit  upon  the  note  against  th  ■  maker,  or 
insoicent,  or  that  a  suit  ogainst  liim  would  have  been  fruiik-ss, 
br'vaght^  suit  hefore  he  could  resort  to  the  endorsor.  lo  which 
which  has  pro-  instruction  the  plaintiff  excepted. 

ved  fruitless. 
It  is  not  suffi- 
cient to  show       The  plaintiff  also  excepted  to  the  refusal  of  the 

of^'the^n'^te^'^is  ^ourt  to  instruct  the  jury  that  if  thev  should  be  sa- 
out  of  the  tisfied  by  the  evidence,  that  at  the  time  the  note  w~iis 
reach  of  the  given,  it  Vv'as  endorsed  by  the  defendant  with  a  view 
court.  '    of  giving  credit  to  the  maker  with  the  plaintiff,  and 

that  it  was  so  understood ;  and  if  they  should  be 
further  satisfied  bv  the  evidence,  that  the  maker  left 
in  the  hands  of  the  defendant  funds  to  pay  the  note, 
or  otherwise  counter-secured  him  for  becoming  en- 
dorsor of  the  note,  the  plaintiff  is  entitled  to  recover 
in  this  action,  although  the  maker  should  not  be 
proved  to  have  been  insolvent  before  the  note  be- 
came due. 

The  declaration  contained  two  counts ;  one  upon 
the  note,  the  other  for  money  had  and  received. 

The  case  was  submitted,  without  argument,  to  'he 
court,  who,  after  inspecting  the  record,  on  the  next 
day, 

Affa-med  the  judgment,  with  costs;. 
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YeAT02v 
V. 

Fry. 

YEATON  V.  FRY. 


ERROR  to  the  circuit  court  of  the  district  of  if  the  insu- 
Coiu[n;>ia,  in  an  action  on  the  case  upon  a  policy  of '""'.''='=  n*^.\k^" 
insurance  on  the  brig  Richard^  at  and  from  Tobago  'blockaded 
to  one  or  more  ports  in  the  West  Indies^  arid  at  and  ports  and  His- 
from  thence  to  Norfolk.  The  following  clause  was  p^j""  ^^ vessel 
inserted  in  the  body  of  the  policy.  "  This  insii-  sailing  igno- 
rance  is  declared  to  be  made  against  all  risks ^  block-  uocifadec°nort 
aded ports  and  Hispaniola  excepted.^''  And  at  the  is  covered  by 
foot  of  the  policy  was  the  following  memorandum  :  t''^  P"''cy. 

.,  „r  7   ,       •  1  ^     r  r  L  ^  '"^  exception 

"  Warranted  by  the  assured  jree  Jrom  any  charge^  \>.  not  of  the 
damasre  or  loss,  which   mav  arise  in  consequence  of /','"*^»    V"*^    °S 

.       •'  ,        '    .  r     1      "  r  t'le      risk      of 

seizure  or  detrntton  ot  the  property,  Jor  or  on  ac-  capture  for 
count  of  illicit  o<  prohibited  trade.'''*  breaking    the 

•'  '  blockaae- 

Copies  of  the 

On    the  trial  of  the  general    issue,    four   bills   of  proceedings  in- 
exgtption    were    taken  in    the  court   below  by    the  raUy^com^of 

plaintiff  in  error.  Jamaica       are 

admissible      in 
„,,         r  ^  t      •      •         •  '  1  f  evidence  when 

1.    Ihe  first  was  to  the  admission  in  evidence   of  certified  under 
certain  copies  of  the  proceedintjs  and  decree   of  the  '^^'t- seal  of  the 

,      .'  *^      _  .    °  ,      .  ,  court    by     the 

vice-admiralty  court  at  Jamaica,  ordering  a  sale  to  deputy  regis- 
pav    the    salvas^e    of    the    brio;.     The    copies    were  '^''^'■'     ^^'"^   '-^ 

u         •      ..     1      u        ..urn-  -c  •        certified  by  the 

authenticated     by     the    tollowing    certincates,    viz.  jmi^e    of    the 

"  J.imaica,  ss.  I,  Adam  Dolmage,  Esq.  deputy  of  court,  who  is 
Owsley  Rowley,  Esq.  chief  registrar  and  scribe  of  J^,o\  '  ^p^j/ip^ 
the  acts,  causes  and  businesses  of  the  court  of  vice-  Depositions, 
admiralty  within  the  said  island,  duly  constituted,  commissloris^- 
app(;inted  and  sworn,  do  hereby  certify  and  make  sued  at  the  in- 
known  to  all  whom  it  doth  or  may  concern,  that  the  ^'■'^"'''^,  "*.  ^"^^ 
several  sheets   oi  paper  writing  hereunto    annexed,  may  be  read  in 

in  number  fifteen,  and  marked  or  numbered  from  '^^'^'^n'^p  .  by 
T.,        ^  ,T        .  ^     .      1      •  1  •  ""^     punntiff. 

No.  1.  to  iNo.  15.  inclusive,  do  contain  a  true  copy  aithougii     the 

and    transcript  of  certain  process  and    proceedino-s,  I'la'^iiiff     had 

hi  11  ^i^-^i,  1  "Ot    notice    of 

itd,  moved,  and  prosecuted  to  interlocutory  decree  ti,c  Umg   g^j 

in  th'r  said  court,    in   a   certain  cause  therein   lately  phice  of  taking 

d  ;i  adi-Ag,  t-ntirled,  '*  Brig    ili-Thard,  Jacobs,   miis- ^''^^  ^^"g'^^j^j^ii, 

ter."     In   which  cause  JLjenjamin  Jacobs  hath    duly  ing  ignorantiy 
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Yeaton      filed  his  claim  thereto  in  the  said  court ;  and  I  fuf- 
/•  ther   certify,  that   I    have  carefully    compared  and 

t,^^^.^  ^.^.^     examined  the  same  with  the  originals  remaining  of 
to  a  blockaded  record  in  my  office. 

port,      is      not 

tuie  under  the  "  In  faith  and  testimony  of  the  truth  whereof,  I 
law  vS  naiiiJDs.  the  Said  Adam  Dolmage  have  hereunto  set  my 
hand;  and  the  seal  of  the  said  court  of  vice-admiralty 
hath  been  caused  to  be  hereunto  affixed  in  the  city 
of  Kingston,  in  the  said  island,  the  seventh  day  of 
January,  one  thousand,  eight  hundred  and  seven. 

'■'  Adm.  Dolmage,  Dep.  Reg.  Vic.  Cur.  Adm.^^ 

"Jamaica,**.  I,  Henry  John  Hinchliffe,  Esq. 
judge  and  commissary  of  the  court  of  vice-admi- 
ralty, in  the  island  of  Jamaica,  do  hereby  certify 
and  make  known  to  all  whom  it  may  concern,  that 
Adam  Doomage,  Esq.  who  has  signed  and  attested 
the  certificate  hereunto  annexed,  is  deputy  registrar 
of  the  said  court  of  vice-admiralty,  and  that  to  all 
acts  and  instruments  by  him  signed  and  attested, 
in  such  his  capacity,  due  faith  and  credit  is  and 
ought  to  be  given  in  judgment,  court,  and  without. 
In  testimony  whereof,  I  have  hereunto  set  my  hand, 
and  caused  the  seal  of  the  court  of  vice-admiralty 
aforesaid  to  be  affixed,  this  sixteenth  day  of  Septem- 
ber, isor. 

(Seal.)  "  Henry  John  Hinchliffe." 

"  Jamaica,  ss.  I,  Robert  Robertson,  secretary,  and 
notary  public,  of  this  his  majesty's  island  of  Jamaica, 
duly  admitted,  allowed  and  sworn,  dwelling  in  the 
city  of  Kingston,  in  the  county  of  Surrey,  and  island 
aforesaid,  do  hereby  certify  and  make  known  to  all 
v/hom  these  presents  may  concern,  that  Henry  John 
Hinchlifl^e,  Esq.  by  whom  the  annexed  certificate 
is  signed,  is  judge  and  commissary  of  the  court  of 
vice-admiralty  of  the  island  of  Jamaica  aforesaid, 
and  that  to  all  acts  and  instruments  in  writing  by 
him  the  said  Henry  John  Hinchliffe,  Esq.  attested, 
due  faith  and  credit  is  and  ought  to  be  given.  In 
iestimony  whereof,  I,   the  said  notary,  have  here- 
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imto  affixed  my  hand  and  seal  of  office,  at  Kingston     Yeaton 
aforesaid,    this   fifth  day  of  October,  An7io  Domini        fr'y. 
one  thousand,  eight  hundred  and  seven.  V-tf*-/-**. 

(Seal.)      "  Rob.  Robertson,  Sec.  and  N.  Pub." 

It  was  further  testified  by  competent  witnesses, 
examined  upon  oath  by  the  court,  that  the  said  Henry 
J.  HinchliflFe,  in  the  year  1804,  publicly  sat  as  a  judge 
of,  and  held  the  court  of  vice-admiralty  in  Jamaica, 
and  in  that  capacity  condemned  the  vessel  of  one 
of  the  witnesses,  who,  in  the  island  of  Jamaica,  re- 
ceived from  his  proctor  a  copy  of  the  proceedings 
in  the  said  court  in  his  cause,  which  copy  was 
authenticated  in  the  same  manner  as  the  paper  now 
oflfered  in  evidence,  and  under  a  similar  seal ;  and 
that  upon  producing  that  copy  to  the  underwriters 
in  Alexandria  and  in  Philadelphia,  the  loss  was  paid 
without  delay.  That  similar  papers,  purporting  to 
be  copies  of  proceedings  in  the  same  court  of  vice- 
admiralty  in  other  cases,  had  been  received  in  this 
country  by  other  persons,  and  had  been  considered 
by    both   insurers   and    insured  as  authentic  papers,  '^ 

and  losses  had  been  paid  thereon;  and  that  the  present 
paper  was  shown  to  the  defendant,  who  did  not 
object  to  its  authentication,  but  refused  to  pay  the 
loss  for  other  reasons.  But  neither  of  the  witnesses 
had  ever  seen  the  judge  write,  nor  the  act  of  affix- 
ing the  seal  of  the  court  to  any  paper. 

2.  The  second  bill  of  exceptions  stated,  in  sub- 
stance, that  the  defendant  (the  plaintiff  in  error) 
prayed  the  court  to  instruct  the  jury,  that  if  at  the 
time  the  brig  Richard  sailed  from  Tobago  for 
Curra^oa,  the  latter  island  was  actually  blockaded, 
and  the  brig  turned  away  by  the  blockading  force, 
and  afterwards  lost,  without  again  attempting 
to  enter  Curra(^oa,  and  in  the 'prosecution  of  her 
voyage  to  Norfolk,  the  plaintiff  below  vi'as  not  en- 
titled to  recover,  although  no  official  notification  of 
such  blockade  was  evt  r  pu!)lished,  and  although  the 
master  of  the  brig  was  ignorant  of  such  blockade 

Vol.  V,  XI  u 
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Yeaton     until  he   met   with   the   blockading  force.     Which 
fJy         instruction  the  court  refused  to  give. 

3.  The  third  bill  of  exceptions  stated,  that  the  plain- 
tiff below  offered  to  read  in  evidence  certain  depo- 
sitions takrrn  in  Tobago,  under  a  commission  issued 
at  the  instance  of  the  defendant.^  and  the  court,  be- 
ing satisfied  that  the  plaintiff's  attorney  had  agreed 
to  receive,  and  did  receive  and  transmit  to  the 
plaintiff,  notice  of  the  time  and  place  of  taking  such 
depositions,  suffered  the  plaintiff  to  read  them  ia 
evidence  to  the  jury. 

4.  Thej fourth  bill  of  exceptions  was  to  the  opinioa 
of  the  court  given  to  the  jury  at  the  request  of  the 
plaintiff,  that  if  at  the  time  the  brig  sailed  from 
Tobago  for  Curracoa  the  latter  island  was  not  a 
blockaded  port  by  notification  of  the  British  go- 
vernment to  the  American  nation,  but  was  blockaded 
in  fact,  and  if  the  master  was  ignorant  of  such  block- 
ade until  he  was  warned  off  by  the  blockading  force, 
and  being  so  warned  he  did  not  again  attempt  to 
enter  the  blockaded  port,  but  changed  his  course 
intending  to  come  directly  to  Norfolk,  and  in  the 
prosecution  of  such  voyage  to  Norfolk  was  captu- 
red by  a  French  cruiser,  and  recaptured  by  an  En- 
glish vessel,  carried  into  Jamaica,  libelled,  con- 
demned and  sold  under  a  decree  of  the  vice-admi- 
ralty court  of  that  island,  then  such  sailing  from 
Tobago  for  Curra9oa,  and  from  thence  to  Norfolk, 
was  a  lawful  voyage  within  the  meaning  of  the 
contract  of  insurance,  and  not  within  the  exception 
in  the  policy,  and  the  plaintiff  was  entitled  to  reco- 
ver against  the  underwriters  an  indemnity  for  the 
loss  sustained  by  such  capture,  recapture  and  sale. 

Toungs^  for  the  plaintiff  in  error,  contended, 

1.  That  blockaded  ports  were  absolutely  except- 
ed from  the  policy,  and,  consequently,  there  was  no 
insurance  if  the  vessel  sailed  for  a  blockaded  port. 
The  exception  amounts  to  a  warranty  that  the  ves- 
sel shall  not  sail  for  a  blockaded  port;  and  the  insu- 


FEBRUARY,  1809.  339 

red  takes  upon  himself  the  chance  of  the  port  being     Yeaton 
blockaded.  Park^  322.  367.  Kenyan  v.  Berthoxv.  ^,^\^ 

2.  That  the  copy  of  the  proceedings  of  the  court 
®f  vice-admiralty,  at  Jamaica,  was  not  sufficiently 
authenticated  to  be  admitted  in  evidence.  The  act 
of  congress  does  not  designate  any  mode  of  authen- 
tication of  foreign  papers,  but  has  left  that  subject 
entirely  to  the  state  legislatures.  As  the  court  be- 
low was  sitting  at  Alexandria,  it  ought  to  have  been 
governed  by  the  act  of  asscmhl^y  of  Virginia  of 
December  8,  1792,  {Revised  Code,  168.  foL  ed.) 
which  requires,  besides  the  attestation  of  a  notary 
public,  "  a  testimonial  from  the  proper  officer  of  the 
city,  county,  corporation,  or  borough  where  such  no- 
tary public  shall  reside,  or  the  great  seal  of  such 
state,  kingdom,  province,  island,  colony,  or  place 
beyond  sea." 

In  the  case  of  Church  v.  Hubbart,  2  Cranch,  238. 
this  court  said,  that  foreign  judgments  were  to  be 
authenticated,  either  by  an  exemplification  under 
the  great  seal,  or  bv  a  proved  copy,  or  by  the  certi- 
ficate of  an  officer  authorized  by  law,  which  certifi- 
cate itself  mnst  he  properly  authenticated.  The  pro- 
per authentication,  under  the  laws  of  Virginia,  is 
the  testimonial  mentioned  in  the  act  of  assembly,  or 
the  great  seal  of  the  colony  or  island. 

3.  With  regard  to  the  depositions  taken  on  behalf 
of  the  defendant,  and  which  the  plaintiff  wished  to 
use  on  the  trial,  they  ought  not  to  have  been  read 
for  the  plaintiff,  because  they  had  not  been  taken  in 
such  a  manner  as  to  authorize  the  defendant  to  use 
them  against  the  plaintiff. 

This  cour*  has  determined  that  notice  to  an  attor- 
ney at  law  is  not  such  notice  as  is  required  by  the 
act  of  assembly  of  Virginia,  for  taking  depositions, 
and  the  attorney  could  not  admit,  or  waive  notice 
but  upon  record. 
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E.  y.  Lee  and  C.  Lee^  contra,  were  stopped  by  the 
court  as  to  the  first  point. 

2.  As  to  the  copj-  of  the  proceedings  in  the  court 
of  vice-admiral  y,  they  took  a  distinction  between 
the  proceedings  of  municipal  courts,  and  courts  of 
the  law  of  nations.  The  seals  of  courts  of  admi- 
ralty, in  cases  under  the  law  of  nations,  are  admit- 
ted in  evidence  without  further  authentication,  be- 
cause they  are  courts  of  the  whole  civilized  world, 
and  tvery  person  interested  is  a  party.  1  Rob,  296. 
The  Maria.  Gilh.  Larv  of  Ev.  22,  23.  This  was 
admitted  by  the  counsel  on  both  sides  in  the  case 
of  Church  v.  Hubbart^  referred  to  by  the  opposite 
counsel. 

Besides,  these  proceedings  are  authenticated  in 
the  manner  provided  by  the  19th  article  of  the  Bri- 
tish treaty  of  1794. 

Jones^  in  reply. 

The  exception  in  the  policy  was  not  intended 
merely  to  exclude  the  risk  of  attempting  to  enter  a 
blockaded  port,  but  excluded  all  risks  if  the  vessel 
should  sail  for  a  port  actually  blockaded.  The 
trade  with  a  blockaded  port  is  an  illegal  trade,  and 
there  is  an  express  warranty  at  the  foot  of  the  policy 
agdnst  all  losses  arising  from  seizure  for  or  on 
account  of  illicit  or  prohibited  trade.  The  excep- 
tion, therefore,  must  have  been  intended  to  provide 
for  something  else.  Can  it  be  contended  that  if  the 
vessel  had  sailed  for  Hispaniola,  the  underwriters 
would  have  been  liable  tor  a  loss,  happening  in  any 
manner  whatsoever  ?  Yet  blockaded  ports  and  His- 
paniola are  equally  excepted,  and  in  the  very  same 
words.  A  voyage  to  such  a  port  is  as  much  exclu- 
ded from  the  policy  as  a  voyage  to  Hispaniola.  The 
exclusion  of  particular  ports  amounts  to  a  warranty 
that  the  vessel  shall  not  sail  to  such  ports  ;  and  if  a 
warr.nty  be  not  complied  with,  the  unrlerwriters 
are  not  bound,   whatever  may  be  the  cause  of  the 
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non-compliance,  and  whether  the  loss  happened  in 
consequence  of  such  non-compliance,  or  not.  It  is 
a  condition  precedent ;  and  an  innocent,  an  ignorant, 
or  a  compulsive  violation  of  a  warranty,  however 
immaterial,  avoids  the  contract  of  insurance.  Park^ 
318.  326.  363.  369.    Marshall^  348.  354. 

March  13. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  as  follows,  viz. 

The  material  question  in  this  case  grows  out  of 
an  exception  in  a  policy  of  insurance. 

The  plaintiff  insured  a  specified  sum  on  the  brig 
Richard,  belonging  to  the  defendant,  "  at  and  from 
Tobago  to  one  or  more  ports  in  the  West  Indies, 
and  at  and  from  thence  to  Norfolk  ;"  and  the  insu- 
rance is  declared  to  be  made  against  "  all  risks, 
blockaded  ports  and  Hispaniola  excepted." 

The  Richard  sailed  from  Tobago  for  Curra^oa, 
which  was  then  blockaded  in  fact,  but  the  block ude 
was  not  known  at  Tobago  when  the  vessel  sailed, 
nor  was  it  known  to  the  captain  until  he  was  warned 
off  by  a  British  ship  of  war.  He  then  sailed  for 
Norfolk;  but  on  his  voyage  was  captured  by  a 
French  privateer,  by  whom  the  vessel  was  plundered 
to  a  considerable  extent,  and  ordered  to  St.  Domin- 
go for  trial. 

The  question  is,  whether  this  risk  comes  within 
the  exception  contained  in  the  policy. 

The  counsel  has  considered  the  exception  as  a 
warranty;  but  the  court  cannot  so  consider  it.  The 
words  are  the  words  of  the  insurer,  not  of  the  in- 
sured; and  they  take  a  particular  risk  out  of  the 
policy  which,  but  for  the  exception,  would  be  com- 
prehended in  the  contract. 
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Yea  TON         What  is  that  risk  ? 

V. 

Policies  of  insurance  are  generally  the  most  iu- 
formal  instruments  which  are  brought  into  courts  of 
justice ;  and  there  are  no  instruments  which  are 
more  liberally  construed,  in  order  to  effect  the  real 
intention  of  the  parties,  if  that  intention  can  be 
clearly  ascertained. 

In  that  part  of  the  policy  on  which  the  present 
controversy  depends,  a  few  words  are  given,  to 
which  others  must  be  subjoined  in  order  to  complete 
the  sense,  and  give  a  full  description  of  the  risk 
against  which  the  underwriters  were  unwilling  to 
insure.  These  words  are,  "  blockaded  ports  and 
Hihpaniola  excepted.'* 

It  is  reasonable  to  suppose  that  a  voyage  to  Hispa- 
uinla  was  not  insured.  The  assured  has  notice  of 
this,  and  if  he  sails  for  Hisjjaniola,  the  voyage  is  en- 
tirely at  his  own  risk.  Against  the  risks  of  such  a 
voyage,  whatever  they  may  be,  the  vmderwriters 
will  not  insure.  It  is  a  specified  place,  excluded,  by 
consent,  from  the  policy.  The  perils  attending  the 
voyage  are  understood,  whether  they  arise  from  the 
sea,  or  otherwise,  and  are  all  excepted.  The  mo- 
tives for  making  the  exception  do  not  appear,  nor 
can  they  be  inferred  from  the  instrument. 

The  plaintiff  in  error  contends  that  the  same  rea- 
soning applies,  in  its  full  extent,  to  the  exception  of 
blockaded  ports ;   but  the  court  does  not  think  so. 

Hispaniola  is  excepted  absolutely  from  the  policy; 
but  other  ports  are  within  the  terms  of  the  voyage 
insured,  if  they  be  not  blockaded.  It  is  their  cha- 
racter, as  blockaded  ports,  which  excludes  them 
from  the  insurance.  Their  being  excepted  by  this 
character  is  thought  to  justify  the  opinion,  that  it  is 
the  risk  attending  this  character  which  produces  the 
exception,  and  which  is  the  risk  excepted.  The  risk 
of  a  blockaded  port,  as  a  blockaded  port,  is  the  risk 
incurred  by  breaking  the  blockade.  This  is  deftned 
1 
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by  public  law.     Sailing  from  Tobago  for  Gurra^oa,  YEAraw 
knowing  Curra^oa  to  be  blockaded,  would  have  in-        p^y 

curred  this  risk,  but  sailing   for  that  port,    without  ^^r-^^^,.^ 
such  knowledge,  did  not  incur  it. 

The  underwriter  had  no  objection  to  a  voyage  to 
Curra^oa,  other  than  might  arise  from  its  being 
blockaded.  The  dangers  of  the  blockade,  thereiore, 
were  the  particular  dangers  which  induced  the  ex- 
ception, and  it  seems  to  the  court  that  the  exception 
ought  not  to  be  extended  beyond  them.  If  this  be 
correct,  the  circuit  court  committed  no  error  in  re- 
fusing to  give  the  opinion  which  was  required  by  the 
counsel  on  this  point. 

The  sentence  in  this  case  is  sufficiently  authenti- 
cated to  be  received  as  evidence.  Being  a  court 
acting  under  the  law  of  nations,  its  proceedings  may 
be  proved  according  to  the  mode  observed  in  the 
present  case ;  and  were  this  doubtful,  that  doubt 
would  be  removed  by  the  circumstance  that  it  is  the 
form  stipulated  by  treaty. 

The  defendant  is  not  at  liberty  to  except  to  his 
©wn  depositions,  because  he  does  not  produce  proof 
of  his  having  given  notice  to  the  plaintiff.  The  ad- 
mission of  notice  by  the  plaintiff  is  certainly  suffi- 
cient, if  notice  to  him  was  necessary,  to  enable  him 
to  use  the  defendant's  deposition. 

The  fourth  bill  of  exceptions  depends  on  the  prin- 
ciples stated  by  the  court,  in  the  first  part  of  this 
opinion. 

There  is  no  error  in  the  judgment  of  the  circuit 
court,  and  it  is  affirmed^  with  costs.- 
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OWINGS 


LeTsee?  ^  OWINGS  V.  NORWOOD'S  LESSEE. 


In  an  action  of  ERROR  to  the  court  of  appeals  of  Maryland,  being 
ureuTuvo  cid-  ^ht-  highest  court  of  law  and  equity  in  that  state,  in 
zeiis  of  jMary- an  action  of  ejectment  brought  by  the  defendant 
of  lund'iu  Ma-  ag'^i"st  the  phiintifF  in  error,  both  parties  being  citi- 
rjiaud,  if  tiie  zens  of  Maryland,  for  a  tract  of  land  in  Baltimore 
defendant   set  countY,  Called  "  T/iv  D'lscovcru,''  being  part  of  atract 

up  an   ciutslan-  -/      ,,,,-,  ,      a    i  •     •        n  i 

ding  title  in  a  ot  land  called  Brown  s  Adventure,  ongmally  patented 
Sliich^heS^  for  1,000  acres  to  Thomas  Brown,  in  the  year  1695, 
teniis  is  pro-  who  conveved  to  John  Gadsby,  who  conveyed  .  to 
tected  i)y  the  Aaron  Rawlins  in  1703,  who  mortgaged  in  fee  to 
therefore  tile  Jonathan  Scarth,  a  London  merchant,  by  deed  of 
title  is  of  the  bargain  and  sale,  in  1706,  with  a  proviso  to  be  void 
the  "^''^higlt^st  upo"  payment  of  800/.  sterling,  with  interest,  on  the 
state  court  in  13th  of  May,  1709.  Scarth  and  his  heirs  were  al- 
d(ies'"'aLinst  ways  British  subjects  resident  in  England,  and  never 
the  title  thus  were  in  Maryland  ;  but  Scarth  was  charged  with  the 
setup;itisn(.t       •^j.gj^^g    in  the  Lord  Proprietor's  debt-books,   up 

a  case  ni  winch   ^        ,  .  ^     ,  ,       .'  n        ^■  ^ 

a  writ  of  error  to  the  time  oi  the  revolution.  Kawlins,  however, 
can  lie  to  the  ]^y  j^jg  y/\\\^  \x\  1741,  devised  the  land  specifically  to 
of^the"^Wi'ted  some  of  his  children,  without  taking  any  notice  of 
States.  ,  the  mortgage.  In  1732,  Littleton  Waters  attached, 
case^^  ^arising  ^^'^  obtained  judgment  of  condemnation  against  the 
nnder  a  trea-  land,  for  a  debt  due  to  him  from  Scarth^  but  never 
«.v"  ihejudi-        j,  ^      ^       execution  upon  the  iudoiment ;  and  by 

ciarj'  act  must  ,       ^    ^  ,  t  •  i      ,i   i  •         •    i        • 

be  restrained  deed  01  lease  and  release  assigned  all  his  right  in 
by  the  eonsti.  ^^j.^    j^,^ j  j^  ^i^^^  Baltimore  company,  under  whom  the 

tution    oi     the  .  r       j  i 

United  States,  plaintili  m  error  claims. 

In  October,  1794,  Norwood  obtained  an  escheat 
warrant  to  affect  the  tract  called  Brown's  Adventure, 
upon  suggestion  of  a  defect  of  heirs  of  Brown,  the 
original  patentee.  In  June,  1800,  he  obtained  a  patent 
from  the  state  founded  upon  the  proceedings  untler 
tiiat  v/arrant,  lor  520  1-2  acres,  being  part  of  Brown's 
Aciventure,  with  an  addition  of  26  acres  of  vacant 
lanv!,  and  ihereapon  brought  his  action  of  ejectment 
against  Owmgs.     Upon  the  trial  the  original  defend- 
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unt,  in  order  to  show  an  existing   title  out   of  the     Owincs 
plaintiff,  contended  that  the  mortgage  to  Scarth  was  norwood'3 
protected  from  confiscation  by  the  British  treaty  of     Lessee. 
1794,  and  was  still  a  security  for  the  money  to  the    .i^^s/^-^ 
representatives  of  Scarth,  who  were  proved  to  be  still 
living  in  England.     *'  But  the  court  were  of  opinion 
that  on  the   expiration  of  the   time   limited   in  the 
mortgage  for  the  payment  of  the  money,  a  complete 
legal  estate  of  inheritance  vested  in  the  mortgagee 
liable  to  confiscation ;  and  was  vested  in  the  state  by 
virtue  of  the  act  of  confiscation  of  October  session^ 
1780,  c.  45.  and  the  act  of  the  same  session,  (c.  49.) 
{to  appoint  commissioners ^    subject  to  the  right  of 
redemption  in  the  mortgagor  and  his  heirs,  and  that 
the  British   treaty  cannot  operate  to  affect  the  plain- 
tiff's right  to  recover  in  this  ejectment." 

The  verdict  and  judgment  of  the  general  court 
being  affirmed  in  the  court  of  appeals  of  Maryland, 
and  being  against  the  right  claimed  under  the  treaty, 
Owings  sued  out  his  writ  of  error  under  the  provi- 
sions of  the  25th  section  of  the  judicary  act,  'ool.  1. 
p.  63.  which  enacts,  that  a  final  judgment  in  the 
highest  court  of  a  state,  in  a  suit  "  where  is  drawn 
in  question  the  construction  of  any  clause  of  a  treaty, 
and  the  decision  is  against  the  right  claimed  under 
such  clause  of  the  treaty,  may  be  re-examined  and 
reversed  or  affirmed  in  the  supreme  court  of  the 
United  States." 

Harper^  for  the  plaintiff  in  error. 

The  question  in  this  case  is,  whether  Scarth's  in- 
terest in  the  land  was  protected  by  the  treaty  of  ^ 
peace  with  Great  Britain.  By  the  5th  article  of  that 
treaty  "  it  is  agreed  that  all  persons  who  have  any  . 
interest  in  confiscated  lands,  either  by  dehts^  marriage 
settlements,  or  otherwise,  shall  meet  with  no  lawful 
impediment  in  the  prosecution  of  their  just  rights." 
The  case  of  Higginson  and  3Iein^  decided  by  this 
court,  (ante^  vol.  4<.  p.  415.)  was,  in  substance,  the 
same  as  this.  In  both,  the  time  of  payment  had 
passed  before  the  confiscation  j   and  the  legal  estate. 

Vol.  V.  y  X     ' 
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UwiNGs     \yas  in  a  British  subject.     The  court  in  that  case  de- 
Noawo  >d'8  cidtd  that  the    confiscation  did  not   destroy  the  heu 
Lessee       which  the  British  creditor  had  in  the  land  under  the 
mortgage. 

Livingston,  J.  Could  the  mortgagor,  sixty  or 
seventy  years  after  the  time  of  payment,  maintain  a 
bill  to  redeem  ? 

Harper.  The  mortgagee  never  was  in  possession 
of  the  land ;  the  lapse  of  time,  therefore,  would  ra- 
ther operate  as  a  bar  to  foreclosure  than  redemption. 

R'ldgely^  contra. 

By  the  act  of  assembly  of  Maryland,  passed  at 
October  session,  1780,  c.  45  and  c.  49.  all  the  pro- 
perty in  that  state  belonging  to  British  subjects,  ex- 
cept debts,  was  confiscated  and  vested  in  the  state, 
without  inquest  of  office,  or  entry,  or  any  other  act 
to  be  done.  The  statute  operated  a  complete  change 
of  property  and  possession. 

This  was  not  at  that  time  a  debt  due  to  Scarth. 
Nearly  a  century  had  elapsed  since  the  mortgage 
was  forfeited.  There  was  no  covenant  in  the  mort- 
gage for  payment  of  the  money;  no  bond  taken,  or 
other  evidence  of  a  debt.  Rawlins  never  took  any 
measures  to  redeem,  but  abandoned  the  pledge,  as 
an  absolute  sale.  It  is  a  general  principle  in  equity 
that  the  mortgagor  shall  not  redeem  if  the  mort- 
g:!gee  has  been  in  possession  twenty  years  after  for- 
feiture of  the  mortgage.  It  was  not  necessary  for 
Scarth  to  file  a  bill  to  foreclose;  because  the  right  to 
redeem  was  barred  by  his  twenty  years'  possession. 
It  Rawlins  could  not  have  redeemed  in  1780,  the 
estate  was  absolute  in  Scarth,  and  the  confiscation 
■was  complete.  There  is  no  case  in  England,  or 
Maryland,  where  the  mortgagor  has  been  permitted 
to  redeem  alter  twenty  years,  if  no  interest  has  been 
paid,  or  account  kept  between  the  parties.  Poxv.  ou 
Mori.  152.     3  F.  JVms.  287.     2  AtL  496.    2  Vern. 
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418.    SBae,   Ahr,   Q>55'     \P,Wms.  272.      15   Vin.     Owivgs 
467. 


But  if  Scarth's  heirs  might  avail  themselves  of  the 
treaty,  it  is  not  competent  for  a  third  person  to  set 
it  up.  Or  if  it  is,  it  will  not  give  this  court  juris- 
diction. 

Johnson^  Attorney-General  of  Maryland^  on  the 
same  side 

If  the  judgment  below  be  not  against  a  right 
claimed  under  the  treaty,  if  it  be  not  a  case  arising 
under  the  treaty,  this  court  has  no  jurisdiction. 

In  this  case  Owings  claims  no  right  under  the 
treaty^  Scarth's  right,  whatever  it  may  be,  is  not 
affected  by  the  decision  of  this  case.  It  is  he  only 
who  could  claim  the  benefit  of  the  treaty.  But  he 
is  not  a  party  in  the  suit.  It  is,  therefore,  not  a 
case  arising  under  the  treaty. 

Marshall,  Ch.  J.  There  are  only  two  points 
in  this  case. 

1.  Whether  Scarth  had  such  an  interest  as  was 
protected  by  the  treaty ;   and, 

2.  Whether  the  present  case  be  a  case  arising 
under  a  treaty,  within  the  meaning  of,  the  constitu- 
tion. 

This  court  has  no  doubt  upon  either  point. 

The  interest  by  debt  intended  to  be  protected  by 
the  treaty,  must  be  an  interest  holden  as  a  security 
for  money  at  the  time  of  the  treaty ;  and  the  debt 
must  still  remain  due. 

The  25th  section  of  the  judiciary  act  must  be  re- 
strained by  the  constitution,  the  words  of  which  ire, 
*'  all  cases  arising  under  treaties.^''  The  plaintiff  in 
error  does  not  contend  that  his   right  grows  out  of 


Nohwood's 
Lessee. 
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OwtNGs      the  treaty.     Whether  it  is  an  obstacle  to  the  plain- 
Norwood's  tiff's  recovery  is  a  question  exclusively  for  the  deci- 
Lessee.       sion  of  the  courts  of  Maryland. 

Harper^  on  the  next  day,  having  suggested  to  the 
court  that  he  understood  the  opinion  to  be  that  this 
court  had  no  jurisdiction  to  revise  the  decisions  of 
the  state  courts,  in  cases  where  the  construction  of  a 
treaty  was  drawn  in  question  iiicidentaUi/^  and  where 
the  party  himself  did  not  claim  title  under  a  treaty, 
was  about  to  make  some  further  observations  on 
those  points,  when 

Marshall,  Ch.  J.  observed,  that  Mr.  Harper 
had  misunderstood  the  opinion  of  the  court,  in  that 
respect.  It  was  not  that  this  court  had  not  juris- 
diction if  the  treaty  were  drawn  in  questionV'  inci- 
dentally. 

The  reason  for  inserting  that  clause  in  the  consti- 
tution was,  that  all  persons  who  have  real  claims 
under  a  treaty  should  have  their  causes  decided  by 
the  national  tribunals.  It  was  to  avoid  the  appre- 
hension as  well  as  the  danger  of  state  prejudices. 
The  words  of  the  constitution  are,  "  cases  arising 
under  treaties.'^''  Each  treaty  stipulates  something- 
respecting  the  citizens  of  the  two  nations,  and  gives 
them  rights.  Whenever  a  right  grows  out  of,  or 
is  protected  by,  a  treaty,  it  is  sanctioned  against  all 
the  laws  and  judicial  decisions  of  the  states;  and 
whoever  may  have  this  right,  it  is  to  be  protected. 
But  if  the  person's  title  is  not  affected  by  the  treaty, 
if  he  claims  nothing  under  a  treaty,  his  title  cannot 
be  protected  by  the  treaty.  If  Scarth  or  his  heirs 
had  claimed,  it  would  have  been  a  case  arising 
under  a  treaty.  But  neither  the  title  of  Scarth, 
nor  of  any  person  claiming  under  him,  can  be  affect- 
ed by  the  decision  of  this  cause. 

Harper.  The  opinion  is  more  limited  than  I  ap- 
prehended. But  in  this  case  the  land  is  claimed  ar. 
confiscated,  and  the  question  is,  whether  the  plain- 
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tiif's  title,  by  confiscation,  is  good  under  the  treaty. 
The  defendant  has  a  good  title  against  every  body 
who  cannot  show  a  better.  He  has  a  right  to  pro- 
tect himself,  by  showing  that  the  plaintiff  has  no 
title.  In  order  to  do  this,  he  insists  that  the  title 
of  the  plaintiff  is  inconsistent  with  the  ti-eaty.  He 
has  a  right  to  set  up  the  treaty  in  opposition  to  the 
confiscating  act  of  Maryland. 

3Iartin^  on  the  same  side. 

The  reason  of  the  clause  in  the  constitution  was, 
that  there  might  be  uniformity  of  decision  upon  all 
questions  arising  upon  the  construction  of  the  con- 
stitution, and  laws  and  treaties  of  the  United  States. 
In  every  case,  the  question  concerning  a  treaty 
must  come  on  incidentally.  The  intention  was, 
that  wherever  a  state  court  should  decide  against 
a  claim,  set  up  under  the  construction  of  a  treaty, 
such  decision  should  be  examinable  in  this  court. 

This  was  the  cotemporaneous  exposition  given 
to  the  constitution  by  the  first  congress,  convened 
under  that  constitution,  and  which  was  composed 
of  a  great  number  of  the  leading  members  of  the 
convention  by  which  the  constitution  was  framed; 
and  who  must  have  well  knoyvn  what  was  the  inten- 
tion of  that  body  in  adopting  that  article. 

The  right  of  the  plaintiff  to  recover  in  this  suit, 
and  the  right  of  the  defendant  to  retain  the  posses- 
sion as  against  this  plaintiff,  depend  upon  the  treaty. 

The  property  having  been  once  granted,  the  state 
could  not  again  acquire  the  title  but  by  escheat  or 
confiscation.  The  court  below  decided,  that  it  was 
not  a  case  of  escheat,  because  the  heirs  of  Scarth 
were  living.  Whether  the  property  was  confiscated 
within  the  meaning  of  liie  treaty,  is  therefore  the 
only  remaining  question  upon  the  merits  of  the 
case.  That  question,  however,  is  not  before  this 
court,  until  this  court  shall  decide  whether  they  are 
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OwjNcs     competent  to    consider   it   in  this    case.     We  con- 

Norwood's  sider  the  judiciary  act  as  a  correct  exposition  of  the 

Lessee.      constitution  in  this  respect,  and  that  this   is  clearly 

a  case  within  the  provisions  of  the  25th  section  of 

that  act. 

This  argument  produced  no  alteration  in  the  opi- 
nion of  the  court ;   and  the 

Writ  of  error  was  dismissed.* 

*  As  this  Cause  occupied  a  eonsi<Ierab!e  portion  of  the  time  and  ta- 
lents of  the  courts  and  bar  of  Maryland,  and  as  it  decided  several 
important  points  in  that  state,  it  is  deemed  not  improper  to  give  a  shorl 
abstract  of  the  case  as  it  appears  in,  the  bills  of  exception. 

Upon  the  trial,  the  defendant  Owings  took  10  bills  of  exception. 

The  1st  bill  of  exceptions  stated  that  the  plaintiff  offered  in  evidence 
*  patent  from  the  lord  proprietor  of  Maryland  to  I'homus  Brown,  da- 
ted November  10,  IC95,  for  a  tract  of  land  called  Brown's  Adventure, 
containing  1,000  acres.  Also  a  patent  from  the  state  of  Maryland  to  Ed- 
ward Norwoo'I,  the  original  plaintiff  in  this  action,  dated  25th  June, 
1800,  for  a  tract  of  land  called  "  The  Discovery"  containing  b'^^)  1-2 
acres,  included  within  the  lines  of  Blown's  Adventure.  The  defendant 
oflFered  evidence  that  the  heirs  of  Brown,  the  original  patentee,  were 
still  living  in  Maryland.  The  defendant  offered  in  evidence  a  deed 
from  Brown  to  Gadsby,  dated  May  2,  1700,  on  which  was  an  endorse- 
ment dated  May  4,  1699,  purporting  to  be  a  receipt  for  the  alienation 
fine  due  to  the  lord  proprietor.  .\iid  the  following  "  Memorandum  : 
'I'hat  the  date  of  this  was  originally  according  to  the  date  of  the  above 
receipt,  but  aliene<l  by  consent  of  the  provincial  court  and  parties,  to 
bi'ing  it  within  the  act  of  assembly. 

"W.  Taylard." 

Whereupon  the  defendant  prayed  tlie  court  to  instruct  the  jury  that 
if  they  were  of  opinion  that  the  endorsements  were  made  at  the  re- 
quest of  Gadsb)'  the  grantee,  and  with  his  privity  and  consent,  and 
that  the  deed  with  the  endorsements  was  recorded  for  his  benefit,  and 
with  his  assent,  then  the  endorsements  are  competent  to  be  read  in 
evidence  to  support  the  facts  tliei-ein  contained  against  the  title  of 
Gadsby  to  the  lands  in  the  deed  mentioned.  But  the  coui-t  was  of  opi- 
nion  that  the  memorandum  of  TaifJard  "  was  not  evidence,  being  an 
net  done  by  the  mid  W.  Taylard  without  authority,  and  that  the  said 
deed  was  valid  and  operative  in  law  to  transfer  the  said  land  to  the  said 
Gadsby." 

The  2d  bill  of  exceptions  states  that,  in  addition  to  the  above  evi- 
dence, the  plaintiff  offered  in  evidence  a  deed  from  Gadsby  to  Barker, 
for  1 30  acres,  part  of  Brown's  Adventure,  dated  lOth  of  July,  1701, 
Also  a  deed  t^i-om  Gadsby  to  Aaron  Rawlins  of  the  residue  of  Brown's 
Adventure,  dated  2d  of  October  170,3.  Also  a  deed  of  mortgage  in  fee 
from  llawlins  to  Jonathan  Scarth,  dated  the  13th  of  .Vlay,  1706.  He 
also  offered  evidence  that  Barker  and  hearth  died  before  1795,  without 
heirs.  Also  an  eachent  warrant  to  the  plaintiff,  dated  2Sth  of  October, 
1795,  and  a  certificate  of  resurvej;,  and  a  patent  thereupon  to  the  plain 
5 
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ERROR  to  the  circuit  court  for  the  district  of  A  bond  can- 
Columbia,  in  an  action  of  debt  upon  the  joint  bond  of  |)^^^  be^deiive- 
Welsh  and  Moss  for  the  payment  of  money.  of  the  obligees 

as   an     escro~M. 

Welsh,  who  was  the  principal  debtor,  not  being  sists  In  iw^eH- 
found  in,  and  not  being  an  inhabitant  of,  the  district  ^'o"'  ?»«!  .t'>at 
of  Columbia,  the  suit  abated  as  to  him.  j-^ct"  '"VhicU 

must   be   aver- 

The  defendant  Moss,   in  his  frst  plea,  after  pro-  ^^^^^  ^P^"^°^ 

tiff,  dated  25th  of  June,  1800  The  plaintiff  also  offered  evidence,  that 
the  lands  are  truly  located  on  the  plats  as  directed  by  the  plaintiff. 
The  defendant  offered  evidence  that  the  heirs  of  Brown  were  still 
living  in  Maryland ;  that  Scarth's  heirs  are  still  living  in  KnglanJ, 
and  that  he  and  his  heirs  were  always  British  subjects,  and  always  re- 
sided in  tngland 

The  court  had  directed  the  jury  that  if  the  heirs  of  Scarth  were 
living  in  England  at  the  passage  of  the  acts  of  October  sessir,n,  1780,  c. 
45  c  49.  a/ifi  c.  51.  the  warrant  of  escheat  which  issued  to  the  plain- 
tiff, issued  without  authority  of  law,  but  that  a  patent  which  issued  on 
such  a  warrant  came  within  the  provision  of  the  act  of  jYovembev  ses- 
don,  1781,  c.  20  s.  8.  whereupon  the  defendant  offered  in  evidence 
the  valuation  of  the  land  so  escheated  by  the  plaintiff,  and  the  sura 
by  him  paid  into  the  treasury  for  the  s.iid  lands  oh  the  'iith  of  Decem- 
ber, 1799,  and  that  the  sum  so  paid,  was  only  two  thirds  of  the 
appraised  value  of  the  said  lands  so  escheated,  and  prayed  the  direc- 
tion of  the  court,  that  if  the  jury  should  be  of  opinion  that  the  pl«inliff 
had  paid  only  two  thirds  of  the  appraised  value,  he  could  not  entitle 
himself  to  the  benefit  of  the  warranty  contained  in  the  act  of  JVo'i>em- 
ber,  1781,  c.  20.  9.  8  "But  the  court  were  of  opinion,  that  if  the 
jury  should  find  the  facts  as  stated,  the  said  jjatent  was  good,  valid  and 
operative  in  law  to  pass  the  said  land  to  the  said  Edward  Norwood  and 
his  heirs,  and  so  directed  the  jury,  notwithstanding  the  said  Edward 
Norwood  had  not  paid  more  tiian  two  thirds  of  the  appraised  value  of 
the  said  land.  'I'he  court  considering  the  case  of  the  said  Edward 
Norwood  as  coming  fully  within  the  provision  of  the  %th  sect  of  the 
act  of  JVovember  session,  1781,  c.  20.  and  that  the  two  thirds  of  the 
vafue  of  the  said  land  was  as  much  as  the  said  Edward  Norwood  was 
liable  to  pay ;  to  which  last  opinion,  and  to  so  much  of  the-  former 
opinion  as  declares  the  said  patent  to  come  within  the  provisions  of  the 
act  of  JYovember,  1781,  c.  20.  §  8.  the  defendant  excepted." 

The  3d  bill  of  exceptions,  in  addiiion  to  the  foregoing  evidence, 
stated,  that  the  defendant  offered  evidence  of  a  judgment  of  condemna- 
tion of  these  lands  upon  an  altachraent  from  the  provincial  court  in 
1732,  for  a  debt  of  397/  9s.  &d-  sterling,  due  from  Scarth  to  one  Little- 
ton Waters.  The  plaintiff, offered  in  evidence  duplicate  wiits  of  at- 
tachment to  other  counties  issued  by  Waters  for  the  same  debt,  upon 
which  sundry  suras  of  money  were  attached  and  condemned  in  the 
hands  of  garaishees,  ainouuling  altogether  to  22G/.  8j.  id-  sterling. 
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'Moss  testing  that  he  did  not  deliver  to  any  person,  un- 
UiDDLE.  conditionally,  as  his  act  and  deed,  the  writing  in  the 
— ^,,^-«*ii^  declaration   mentioned,   averred  that  he  signed  and 

Toshow  tliat  the  IhikIs  all;iclie(I  by  Waters  uas  the  38G  acres  lo- 
cated on  the  plats  as  being  in  the  possession  of  the  Baltimore  compativ, 
the  plaintiff"  read  in  evidence  the  lord  proprietor's  old  rent-roll,  staling 
H70  acres  to  be  in  possession  of  Rawlins,  and  13()  in  the  possession  of 
.Toiin  Barker.  And  the  last  rent-roll  slating4l9acres  to  be  in  possession 
of  Scarth,  and  3S5  in  the  possession  of  Charles  Carroll  is  Co.;  and  the 
lord  pro|)rtetor's  debt-book  for  the  year  1754,  (being  the  oldest  book  of 
I"  that  kind  remaining,)  which  charges  the  IJaltimorc  company  with  the 

quit-rents  of  3Sf)  acres  and  no  more,  and  Scarth  with  41'.) ;  which  char- 
ges were  continued  annually  until  tlie  revolution.  And  the  defendant 
thereupon  prayed  the  opinion  of  the  court,  that  by  virtue  of  the  said 
iudgment  and  attachment  and  condemnation  by  him  given  in  evidence, 
a  Itgal  estate  was  vested  in  the  said  Littleton  Waters  in  the  said  tract 
of  land  called  Brown's  Adventure.  But  the  court  were  of  opinion,  and 
so  directed  the  jury,  that  the  said  Littleton  Waters  did  not  acfjuire  a 
legal  estate  »n  the  said  land  by  virtue  of  the  said  judgment,  attachment 
and  condemnation. 

The  4th  bill  of  exceptions  stated  the  same  facts,  and  further  that 
the  defendant  read  the  act  of  assembly  passed  at  November  session, 
179",  c.  1 19.  and  prayed  the  opinion  of  the  court,  that  by  virtue  of  that 
act  the  right  of  the  stale  was  so  far  vested  in  the  persons  possessing 
'  the  land  called  Brown's  Adventure  under  the  condemnation  aforesaid, 
that  the  plaintiff  could  not  in  virtue  of  his  said  warrant,  certificate  and 
patent  have  any  right  or  title  to  the  said  land  ;  or,  if  any,  then  no  more 
than  the  proportion  or  compensation  to  which  a  discoverer  of  confis- 
cated property  is  entitled.  But  the  court  were  of  opinion  that  the 
right  of  the  plaintiff  to  Brown's  Adventure  attached  upon  his  obtaining 
the  warrant  of  escheat,  and  that  his  right  was  saved  and  protecteil  by 
the  proviso  in  the  2d  section  of  t!ie  said  act  of  November,  1797,  c.  119. 
And  that  the  grant  transferred  to  him  the  interest  the^tate  had  in  the 
laiul  called  "  The  Discovery"  from  the  lime  of  his  obtention  of  his  said 
warrant  of  escheat. 

The  5th  bill  of  exceptions  states  the  same  facts,  whereupon  the 
defendant  prayed  the  opinion  of  the  court,  and  their  direction  to  the 
jury,  that  if  tiie  warrant  of  escheat  which  issued  in  this  case,  issued 
without  authority  of  law,  then  the  warranty  contained  in  the  act  of 
November,  1781,  c.  20.  §  8.  did  not  operate  to  give  title  to  the  plaintiff, 
arid  that  there  can  he  no  relation  to  a  warrant  which  issues  without 
authority  of  law,  or  to  a  certificate  made  in  pursuance  of  such  war- 
rant. 

But  the  court  were  of  opinion,  that  the  act  of  1781,  c.  20.  §  8.  did 
secure  to  the  plaintiff  the  said  land  so  by  him  escheated  on  his  paying 
two  thitnls  of  the  value  of  the  said  land,  being  what  the  plaintifr  was 
liable  to  pay  for  the  same  as  confiscated  British  property  ;  and  that 
the  grant  o(>tained  by  the  plaintiff  did  operate  to  pass  the  land  to  him 
by  relation  from  the  date  of  the  said  warrant. 

The  Cth  bill  of  exceptions  also  stated  the  same  facts,  and  that  the 
defentlant  thereupon  prayed  the  court  to  direct  the  jury  that  if  the 
said  tract  of  land  called  Brown's  Adventure  belonged  to  a  Britisli  sub- 
ject at  the  time  of  passing  the  act  for  confiscating  British  property  in. 
the  state  of  Maryland,  and  if  no  actual  possession  had  been  taken 
thereof  by  the  said  sfnt*  or  its  .agents,  and  no  ^alo  or  disposition  mad'; 
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sealed  the  same,  and  delivered  it  to  Joseph  Riddle^        Moss 
one  of  the  plaintiff's^  as  an  escrow^  to  be  his  act  and     p    ^' 
deed,  on  condition  that  the  same  should  afterwards    ^^-^^^ 

thereof  by  ihe  state  to  any  person  at  any  time  before  the  treaty  be- 
tween the  United  States  and  Great  Britain  dated  the  19th  o(  N'ovejnber, 
\7'}\,  took  effect,  the  plaintiff"  could  make  no  title  thereto  by  his  aaid 
warrant,  certificate  and  patent. 

But  the  court  refused  to  give  that  direction  to  the  jury,  being  of 
opinion,  that  the  state  of  MarylantI,  by  their  commissioners^  was  in  i 
possession  of  all  British  property  within  the  limits  of  the  said  state, 
under  and  by  virtue  of  the  act  of  confiscation,  October,  178U,  c.  45. 
and  the  act  of  the  same  session,  c.  49.  to  appoint  commissioners,  ^c. 
And  that  the  possession  of  the  said  land  was  in  the  state  of  Maryh^nd 
at  the  time  the  plaintiff  obtained  his  escheat  warrant ;  and  that  no 
British  subject  could  hold  land  in  the  state  of  Maryland  on  the  19ih  of 
November,  1794,  the  time  when  the  treaty  was  entered  into  between 
the  United  States  and  Great  Britain. 

The  7th  hill  of  exceptions,  in  addition  to  the  facts  before  mentioned, 
stated,  that  the  defendant  offered  evidence  that  the  heirs  of  Jtawlins 
were  still  living  in  Maryland.  That  liawlins,  in  the  year  1741,  made 
his  will  and  devised  Brown's  Adventure  by  name  to  some  of  his  chil- 
dren. That  the  heirs  of  Littleton  Waters  are  still  living  in  Maryland. 
That  the  Baltimore  company,  under  whora  the  defendant  claims,  have 
been  for  fifty  years  past  m  the  actual  possession  and  user  of  the  whole 
land  called  Brown's  Adventure,  by  clearing  and  cutting  the  wood  ofl' 
the  said  land  for  their  iron  works,  and  claiming  the  said  land  ;  and  that 
there  has  been  no  actual  or  rai.\ed  possession  of  any  part  of  the  said 
land  by  Scarth,  uv  by  any  person  claiming  under  him,  or  by  any  person 
claiming  adversely  to  the  Baltimore  company.  Whcrf^upon  the  de- 
fendant prayed  the  court  to  direct  the  jury,  that  if  tliey  find  the  flicts 
stated  by  the  defendant  to  be  true,  and  that  no  payment  of  prhicipal 
or  hiterest  due  on  the  said  mortgage,  or  acknowldgement  of  the  said 
mortgage,  was  at  any  time  paid,  made  or  done,  on  or  after  tlie  TSth 
of  May,  1709,  the  jury  may  and  ought  to  presume  tlie  said  mortgage 
satisfied  before  the  year  1780,  and  that  the  plaintiff  is  not  entitled  to 
recovei".  But  the  court  were  of  opinion  that  the  facts'  stated  in  the 
above  case  will  not  warrant  the  jury  in  presuming  the  said  mortgage 
•was  satisfied  before  the  year  1780,  and  refused  to  give  the  direction 
prayed. 

The  8th  bill  of  exceptions  states  the  same  facts,  and  that  the"  defend- 
ant further  prayed  the  court  to  direct  the  jury,  that  if  the  facts  are  found 
true  as  stated  by  the  defendant,  the  act  of  confiscation  of  October  ses- 
sion, 1780,  c.  4.'>.  and  c.  49.  vested  no  beneficial  interest  in  the  state  of 
Maryland  in  the  lands  in  the  mortgage  from  Rawlins  to  Scarth,  but 
that  the  same,  if  it  vested  in  the  state  under  the  act  of  confiscation,  was 
liable  to  the  equity  of  redemption  in  the  heirs  of  liawlins  the  mort- 
gagor, and  that  by  operation  of  the  British  treaty,  so  far  as  the  mort- 
gagee could  claim  an  interest  in  the  said  mortgaged  lands,  the  same 
was  saved  from  confiscation  by  the  said  treaty,  and,  consequently,  the 
lessor  of  the  plaintiff  is  not  entitled  to  recover. 

But  the  court  were  of  opinion,  that  on  the  expiration  of  the 
time  limited  in  the  mortgage  for  the  payment  of  the  money,  a 
complete  legal  estate  of  inheritance  vested  in  the  mortgagee  liable 
to  confiscation,  and  was  vested  in  the  state  in  virtue  of  the  act  of 
confiscation  of  October  session,  17S0,  c.  45.  and  the   act  of  the   same 
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be  signed,  sealed  and  delivered  by  some  other  friend 
of  Welsh,  which  was  not  done,  and  so  the  said 
writing  is  void  as  to  him  the  said  Moss. 

To  this  plea  the  plaintiffs  demurred  specially; 
1st.  Because  a  bond  cannot  be  delivered  to  the 
obligee  himself  as  an  escrow;  2d.  Because  the  plea 
does  not  state  by  what  other  friend  of  Welsh  it 
was  to  have  been  executed;  3d.  Because  it  did  not 
state-bv  whom  the  execution  of  the  bond,  by  that 
other  friend  was  to  have  been  procured,  leav- 
ing it  uncertain  whether  the  condition  upon  which 
it  was  to  become  the  deed  of  Moss  was  to  be 
performed  by  him,  or  by  Riddle,  or  by  Welsh;  4. 
Because  the  plea  is  repugnant,  inconsistent  and 
informal.  The  second  plea,  after  protesting  as  in 
the  first  plea,  avers,  that  Kiddle  came  to  the  defend- 
ant and  asked  him  whether  Welsh  had  not  applied 
to  him.  Moss,  to  be  his  security  for  a  debt  due  to 
Riddle  &  Co.;  to  which  Moss  replied  he  had 
told  Welsh  he  would  not  be  security  alone,  but  would 
join  Welsh  and  some  other  friend  of  his  as  security 
for  the  debt,  whereupon  Riddle  represented  that 
the  greatest  confidence  was  placed  in  Welsh  ;  that 

session,  c.  49.  to  appoint  commissioners,  subject  to  the  ri?;ht  of  redemp- 
tion in  the  mortgagor  and  his  heirs,  and  that  the  British  treaty  cannot 
operate  to  affect  the  plaintiff's  right  to  r^gcover  iu  this  ejectment,  and 
refused  to  give  the  direction  prayed. 

The  9th  bill  of  exceptions,  in  addition  to  the  same  facts,  states,  that 
the  defendant  offered  in  evidence  a  lease  and  release  from  Littleton 
Waters  to  Benjamin  Tasker  and  others,  dated  June  '20,  and  21,  1738, 
of  so  much  of  Brown's  Adventure  as,  according  to  a  valuation  upon 
oath  returned  to  the  provincial  court,  would  amount  to  145/.  Is.  5(/. 
sterling,  and  thereupon  prayed  the  court  to  instruct  the  jui-y,  that  if 
they  find  the  facts  as  stated  by  the  defendant,  the  dee<ls  of  lease  and 
release  from  Waters  to  Tasker  and  othei-s  conveyed  a  legal  title  in  the 
lands  therein  mentioned  ;  and  that  if  a  legal  title  did  not  pass,  then  the 
jury  may  and  ought  to  presume  a  title  in  the  said  Tasker  and  others  to 
the  whole  of  an  undivided  3S6  acres  of  land,  being  an  undivided  part 
of  the  870  acres  of  land  mortgaged  to  Jonathan  Scarth,  called  Brown's 
Adventure.     But  the  court  refused  to  give  the  direction  prayed. 

The  10th  bill  of  exceptions  states,  that  upon  the  same  facts  the  de- 
fendant prayed  the  court  to  direct  the  jury  that  as  to  all  that  part  of 
Brown's  A<iventure  contained  in  the  deed  from  Waters  to  Tasker  and 
others,  un<ler  Whom  the  defendant  claims,  the  patent  granted  to  tlie 
plaiTitiff  does  not  give  him  a  title  thereto,  or  enable  him  to  recover  the 
5ame,  which  direction  the  court  refused  to  give. 
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the  partnership  of  Riddle  &  Go.  was   about  to    be        Moss 
dissolved;    that  Riddle  would  take  care  to  keep  that  ^• 

paper,  if  it  was  executed,  in  his  dividend  of  the  ^°^^° 
debts;  thut  Welsh  and  Moss  might  sign  the  bond  at  ~*~^''''^*' 
that  time,  and  some  other  person  might  sign  it  after- 
wards; that  in  regard  to  the  debt  he  would  look  onlv 
to  Welsh,  and  would  also  give  Welsh  a  credit  for 
goods,  when  he.  Riddle,  should  open  and  cominence 
business  on  his  private  and  individual  account.  The 
plea  further  avers,  that  Moss  being  induced  by  that 
representation  and  promise,  did  sign,  seal  and  deliver 
the  writing,  upon  condition  that  some  other  friend 
of  the  said  Welsh  should  also  sign,  seal  and  deliver 
the  same,  and  not  otherwise ;  which  was  never 
done.  That  Riddle  did  afterwards  carry  on  trade 
arwJ  merchandise,  on  his  own  separate  and  indivi- 
dual account,  but  never  afterwards  credited  Welsh 
with  any  goods  or  merchandise  ;  "  and  so  the  said 
writing  made  and  executed  as  aforesaid  is  void  as 
to  him  the  said   Robert  Moss." 

To  this  plea  the  plaintiff  also  demurred  specially, 
for  the  causes  stated  in  the  first  demurrer ;  and 
further,  because  the  plea  is  multifarious,  argument- 
ative, and  offers  to  put  in  issue  a  number  of  matters 
unconnected  with  the  defence  set  up,  and  immaterial 
in  themselves. 

The  court  below  gave  judgment  for  the  plaintiffs 
upon  both  demurrers. 

Before  the  judgment  was  entered  by  the  clerk,  the 
defendant  below  prayed  leave  to  amend  his  first  plea, 
by  striking  out  the  words  '*  delivered  to  Joseph  Rid- 
dle, one  of  the  plaintiffs  in  this  cause,"  and  inserting 
in  lieu  thereof  the  words  "  placed  in  the  hands  of 
Joseph  Riddle,  one  of  the  plaintiffs  in  this  cause." 
But  the  court  refused  leave  to  make  the  amend- 
ment.    To  which  refusal  the  defendant  excepted. 

Afterwards,  and  after  the  court  had  pronounced 
judgment  in  the  cause,  the  dctendant  moved  che 
court  for  leave  to  file  an  amended  plea,  which  was  iij 
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■^^oss  all  respects  like  the  2d  plea,  except  that  it  averred 
Uddie  *^^*  Riddle  stated  it  to  be  the  rule  of  the  plaintiffs 
f-  -^>  to  take  specialties  for  their  debts  if  they  could  be 
obtained,  and  that  the  bond  was  delivered  to  Riddle 
in  the  absence  of  the  other  plaintiffs  and  except  also 
that  the  conclusion  was  as  follows:  "  and  so  the 
said  defendant  saith  that  the  said  writing,  made 
and  executed  as  aforesaid,  was  obtained  by  decep- 
tion and  fraud,  as  aforesaid^  as  to  him  the  said  Ro- 
bert Moss,  and,  by  reason  of  the  said  deception,  is 
void  as  to  him  the  said  Robert  Moss  ;  and  this  he 
is  ready  to  vtrify."  But  the  court  refused  to  suf- 
fer the  plea  to  be  filed,  being  of  opinion  that  it 
would  be  bad  upon  demurrer.  To  this  refusal  also 
the  defendant  took  a  bill  of  exceptions. 

C.  Lee  and  Swann^  for  the  plaintiff  in  error. 

The  plea  of  escrow  was  good.  An  instrument 
may  be  delivered  to  one  of  the  parties  as  an  escrow. 
Paxvl'ing  v.  United  States^  in  this  court. 

It  was  not  delivered  to  the  plaintiffs,  but  to  one  of 
them  only.  It  was  not  delivered  absolutely,  but 
upon  condition  that  it  should  also  be  executed  bjr 
another,  person   also. 

The  plea  of  fraud  also  was  good.  It  is  not  ne- 
cessary to  aver  fraud  in  a  plea.  If  the  facts  them- 
selves show  fraud,  it  is  sufficient.  Any  thing  that 
avoids  the  deed  may  be  pleaded  ;  and  the  conclu- 
sion, "  and  so  the  said  -writing  is  voids'*  is  proper 
and  sufficient.  It  is  not  necessary  to  say  it  is  not 
his  deed.  2  Wils.  352.  Collins  v.  Blantern. 

^   E.  y.  Lee  and  Jones^   contra. 

An  instrument  cannot  be  delivered  as  an  escrow 
to  a  party  who  is  to  derive  benefit  under  the  deed* 
It  must  always  be  to  a  stranger.  Shep.  Touch,  55, 
56,  57.  Hob.  246.  3  Bac.  Abr.  320.  694.  £sp.  iV. 
P.  221. 

The  2d  plea  is  not  a  plea  of  fraud.     It   is  an  at- 
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tempt  to  set  up  as  a  discount  or  set-ofF  against  a 
bond,  an  unliquidated  claim  for  damages  for  breach 
of  a  promise. 

The  facts  stated  do  not  amount  to  fraud.  Fraud 
consists  in  the  intention,  the  quo  anhno^  which  is 
not  averred  in  the  plea;' and  fraud  can  never  be  pre- 
sumed, especially  if  it  be  not  averred.  1  Vent.  9. 
210.   3  Bac.  320.    1  Fonh. 

March  \2,  -    ^ 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  to  the  following  effect : 

It  is  admitted  by  the  counsel  in  this  case,  that 
a  bond  cannot  be  delivered  to  the  obligee  as  an  es- 
crow.  But  it  is  contended  that  where  there  are  seve- 
ral obligees  constituting  a  copartnership,  it  may  be 
delivered  as  an  escrow  to  one  of  the  firm.  The  court, 
however,  is  of  opinion  that  a  delivery  to  one  is  a 
delivery  to  all.  It  can  never  be  necessary  to  the 
validity  of  a  bond  that  all  the  obligees  should  be 
convened  together  at  the  delivery. 

Upon  the  other  point  the  counsel  for  the  plain- 
tiff in  error  has  insisted  that  the   plea  is  sufficient. 

But  the  court  thinks  it  so  radically  defective  as 
to  be  bad  even  upon  general  demurrer. 

There  is  no  allegation  of  fraud,  and  the  circum- 
stances pleaded  do  not,  in  themselves,  amount  to 
fraud. 

Fraud  consists  in  intention,  and  that  intention  is 
a  fact  which  ought  to  have  been  averred,  for  it  is 
the  gist  of  the  plea,  and  would  have  been  traversa- 
ble. 

Upon  what  was  the  plaintiff  below  to  take  issue  i 
Upon  all  the  circumstances  stated  in  the  plea  which 
are  mere  inducement^  or  upon  the  conclusion  that 
"  the  bond  is  void  ?"  If  he  had  traversed  the 
inducement,  the  issue  would  have  been  immaterial: 
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Moss         if  he  had    traversed  the  conclusion,   it   would   have 
RiuuiE       beenputting  in  issue  to  the  jury  matter  oi  law. 

Judgment  affirmed  with  costs. 

C.  Lee  suggested  that  there  was  also  an  exception 
to  the  refusal  of  the  court  to  allow  an  amended  plea 
to  be  filed,  after  the  court  had  adjudged  the  pleas 
bad. 

But  the  Chief  Justice  said  that  the  court  had,  in 
an  early  part  of  this  term,*  decided  that  such  re- 
fusal was  no  error  for  which  the  judgment  could  be 
reversed. 

*  See  tlie  case  of  JMamUville  and  Jamesson  v.  Wilson,  al.  this  term, 
ante,  p.  I.i. 


BRENT  -c'.  CHAPIMAN. 


Five yefii-s* :»d-       ERROR  to   the  circuit   court  for   the  district  oi 
verse     posses-  Columbia,  sitting  at  Alexandria,  in  an  action  of  tres- 

siou  of  a  slave  i        i         ^i  -  n         .  -,     ■, 

in  Virginia,  pass  brought  by  Chapman  agamst  iJrent,  marshal 
ftiTesa.a:oo>l  li-  Qf  ^j^g  district  of  Columbia,  for  taking  in  execution, 
tresil^is's  *  ni-'v  ^^  ^fi'  f^'  ^^g'^inst  the  estate  of  Robert  Alexander, 
he  maint-iini^i!.  deceased,  a  slave  named  Ben,  who  was  claimed  by 
Chapman  as  his  property. 

The  jury  found  a  verdict  for  the  plaintifF,  subject 
tcthe  opinion  of  the  court  upon  a  statement  of  facts 
agreed  by  the  parties,  which  was  in  substance  as  fol- 
lows : 

The  slave  was  the  property,  and  in  possession  of 
the  late  Robert  Alexander  the  elder,  at  the  time  of 
his  death.  His  sons,  Robert  Alexander,  and  Walter 
S.  Alexander,  were  named  executors  of  his  will,  but 
never  qualified  as  such.  On  the  17th  of  December, 
1803,  Walter  S.  Alexander  took  out  letters  of  admi- 
nistratic-.i  with  the  will  annexed.  No  division  was 
1 
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ever  made,  by  the  order  of  any  court,  of  the  perso- 
nal estate  of  the  deceased  among  his  representatives; 
but  previous  to  August,  1800,  a  p.nol  division  of  the 
slaves  was  made  between  Robert  Alexander  the 
younger,  and  his  brother,  Walter  S.  Alexander,  the 
latter  being  then  under  the  age  of  twenty-one  years. 
Robert  Alexander  the  younger  being  possessed  of 
the  slave,  and  being  taken  upon  an  execution  for  a 
debt  or  debts  due  from  himself  in  his  individual 
character,  in  August,  1800,  took  the  oath  of  insol- 
vency under  the  laws  of  Virginia,  and  delivered  up 
to  die  sheriff  of  Fairfax  county,  in  that  state,  the 
slave  as  a  part  of  his  property  included  in  his  sche- 
dule. The  sheriff  sold  him  at  public.sale,  and  the 
plaintiff,  knowing  the  slave  to  belong  to  the  estate  of 
the  deceased  Robert  Alexander  as  aforesaid,  became 
the  purchaser  for  a  valuable  consideration,  and  took 
possession  of  the  slave,  and  continued  possessed  of 
him  under  the  sale  and  purchase  until  July,  1806. 
The  plaintiff  in  the  winter  usually  resided  in  Mary- 
land, and  in  the  summer  in  Virginia,  on  his  farm, 
where  he  kept  the  slave,  and  has  never  resided  in 
the  district  of  Columbia. 

DunlOj/  &  Co.  obtained  judgment  against  Robert 
Alexander  the  younger,  as  executor  of  his  father  Ro- 
bert Alexander,  and,  upon  <\  Jieri  facias  issued  upon 
that  judgment,  the  marshal  seized  and  took  the  slave 
as  p^t  of  the  estate  of  the  testator  Robert  Alexander, 
there  being  no  other  property  belonging  to  hi  *  estate 
in  the  county  which  could  have  been  levied  except 
what  Robert  Alexander  the  younger  had  sold  and 
disposed  of  for  the  purpose  of  paying  his  own  debts. 
The  agent  of  the  creditors,  Dunlop  &  Co.,  as  well 
as  the  marshal,  had  notice,  prior  to  the  sale,  that  the 
plaintiff  claimed  the  slave. 

Upon  this  state  of  the  case,  the  court  below  ren- 
dered judgment  for  the  plaintiff  according  to  the 
verdict.     And   the   defendant    brought   his   writ  of 


C.  Lee,  for  the  plaintiff  in  error,  contended,  that, 
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under  the  circumstances  of  this  case,  five  years'  pos- 
session did  not  give  a  good  title  to  Chapman.  Ihe 
possession  was  not  adverse,  for  there  was  no  admi- 
nistration upon  the  estate  of  Robert  Alexander,  sen. 
consequently  no  person  legally  competent  to  claim 
the  possession.  Besides,  Chapman  knew  that  the 
slave  belonged  to  the  estate  of  the  testator. 

This  debt  was  a  legal  lien  on  the  slave. 

Robert  Alexander,  jun.  could  only  transfer  his 
right  to  the  sheriff  of  Fairfax.  The  goods  of  the 
testator  cannot  be  taken  in  execution  for  the  debt  of 
the  executor.  4  T.  R.  625.  Farr  v.  Newmcm.  Chap- 
man could  therefore  onl)  purchase  the  right  of  Ro- 
bert Alexander,  jun.  in  the  slave. 

The  parol  partition  was  void  for  the  infancy  of 
one  of  the  parties.  There  was  no  executor  quali- 
fied to  assent  to  the  legacy.  By  the  l;iw  of  Virgi- 
nia, an  executor  cannot  act  until  he  has  given  bond. 
1  Crunch^  259.  Fenwick  v.  Sears.  3  Cranch^  319. 
Ramsay  v.  Dixon. 

It  is  very  doubtful  whether  five  years'  "^''iissession 
of  a  slave  in  Virgmia,  is  itself  a  good  title  for  a 
plaintiff.  It  may  protect  the  possession  of  a  defend- 
ant J    and  that  is  the  only  effect  of  the  statute. 

Sxurjin^  contra. 

Robert  Alexander  the  younger  did  not  hold  the 
slave  as  executor  of  his  father's  will,  but  under  the 
legacy. 

It  is  immaterial  whether  Chapman  did  or  did  not 
know  that  the  slave  belonged  to  the  estate  of  the 
testator.  Five  years'  possession  by  Chapman  was  a 
good  title  against  all  the  world. 

In  England  twenty  years'  possession  is  a  good 
bar  in  ejectment,  and  it  is  also  a  good  positive  title 
in  itself,  upon  which  an  ejectment  may  be  maintained. 
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Marshall,  Ch.  J.    Gao  an  executor  distribute      Brej;t 
the  estate  before  he  has  qualified  and  obtained  let-    chaJman. 
ters  testamentary?  >.,iv>y^^ 

Livingston,  J.  In  England,  an  executor,  before 
probate,  can  do  every  thing  but  declare, 

Washington,  J.  mentioned  the  case  of  Burnley 
V.  Lambert^  1  Wash.  308.  in  which  it  was  decided,  by 
the  court  of  appeals  of  Virginia,  that,  "  after  the 
assent  of  the  executor,  the  legal  property  is  complete- 
ly vested  in  the  legatee,  and  cannot  be  devested  by 
the  creditors." 

31arch  13. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  to  the  following  effect : 

This  court  is  of  opinion  that  the  possession  of 
Chapman  was  a  bar  to  the  seizure  of  the  slave  by 
the  marshal,  under  the  execution  stated  in  this  case. 
The  only  objection  of  any  weight  was,  that  there  was 
no  administration  upon  the  estate  of  Robert  Alexan- 
der, sen.  and,  consequently,  that  the  possession  of 
Chapman  was  not  an  adverse  possession. 

But  there  was  an  executor  competent  to  assent, 
and  who  did  assent,  to  the  legacy,  and  to  the  parti- 
tion between  the  legatees,  and  who  could  not  after- 
wards refuse  to  execute  the  will. 

Judgment  affirmed. 


AULD  V.  NORWOOD. 


ERROR  to  the  circuit  court  for  the  district  of  If  the  owner 
Colr.mijia,  sitting  at  Alexandria,  in  an  action  of  j|[j|' j^g']^^^„'*^gl 
detinue  for  a  female  slave  named  Eliza.     Upon  the  imain    in  the 

\6\.  y.  z  7, 
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trif.l   of  the  general   issue  in  the   court   below,    the 
plaintiff  in   error,  who  was  defendant  in  that   court, 
took  a  bill  of  exceptions,  which  stated  that  evidence 
possession     of  was    offered    of    the    following   facts :     1  he    slaye, 

A.  for  4  V 


cars. 


jnd      A.    th 


in  November,  1798,  was  the  property  of  John 
Without  thi"  Dabny^  against  whom  a  fieri  facias  was  issued  at 
asseni  of  the  ^^  g  "-^  ^j  Norwood,  the  present  defendant  in  error, 
her  to  M.  who  upon  which  the  slave  v/as  seized  and  sold  by  the 
keeps  her  K  proper  officer ;  that  one  Charles  'T  urner  bought  her 
tS^ossession  for  the  said  Norwood,  and  held  her,  as  Nor- 
of  B.  c:\nn.t  -woocPs  propertv,  until  November,  1802,  when  he 
cd  *'with  "'the  <^e^'^'^r^d  ^'-'^'  without  authority  from  Norwood,  to 
possession  -r  one  R.  B.  J<messon,  who  held  her  until  Septem- 
k  a^Vnuduieoi  ''^'''  ^  ^^^^  when  he  became  insolvent  under  the 
loan  within  the  insolvent  act  of  the  district  of  Columbia,  and  de- 
livered her,  as  part   of  his  property,    to  Auld,    the 


nm,  m  .•eg:aVd  plaintiff  in    error,  who  .was  appointed  trustee  under 


biy    of    Viigi- 
nia,   in   reg;ai'd 

to  B's  eitiiit-  jj-,.^}.  3j.|.,     This  suit  was  commenced   on  the  19th  of 
September,  1806. 


Whereupon  the  plaintiff  in  error  prayed. the  court 
to  instruct  the  jury  that  if  they  found  the  facts  to 
loe  as  stated,  the  plaintiff  below  was  not  entitled  to 
recover.  And  if  the  court  should  not  think  proper 
to  give  that  instruction,  that  they  would  instruct  the 
jury  that  the  plaintiff's  suffering  the  slave  to  remain 
out  of  his  actual  p'^ssession  for  so  long  a  time  was 
fraudulent  in  law  as  to  the  defendant.  Which  in-* 
jtructions  the  court  refused  to  give,  and  the  de- 
fendant Anld  excepted.  The  verdict  and  judgment 
'ueing  against  him,  he  brought  his  writ  of  error. 

Stvann^  for  the  plaintiff  in  error,  contended, 

That  it  was  to  be  considered  as  a  loan  of  the 
blave  to  Turner  ;  and  that  the  possession  of  James- 
son,  connected  with  that  of  Tijrner,  made  a  period 
of  more  thaii^jyc  years,  and,  by  the  siaiut©  of  frauds 
and  perjuries  of  Virginia,  {P.  P.  16.)  such  pos- 
session transferred  the  property  to  the  person  in  pos- 
session. 

That  statute  declares  that  "  where    any   han    of 
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goods    and    chattels    shall   be    pretended    to     have       Atjlb 
been  made  to  any  person  with  whom,  or  those  clahn"    Norwood. 
ing  under  him,  possession  shall  have  remained  by  the    v^^^^^-^^i 
space  of  five  years,  without  demand  made  and  pursu- 
ed by  due  process  of  law  on  the  part  of  the  pretend- 
ed   lender,'"  "  the  same  shall  be  taken,  as  to  the  cre- 
ditors and  purchasers  of  the   persons   aforesaid    so 
remaining  in   possession,  to    be  fraudulent    within 
this    act,  and    that  the  absolute  property  is  with  the 
possession,  unless  such  loan"  "  were  declared  by  will,     ^ 
or   by   deed,  in   writing   proved   and    recorded    as 
aforesaid." 

C.  Lee  and  E.  J.  Lee^  contra,  contended, 

That  the  possession  of  Jamesson,  which  v/as  ad- 
verse to  Norwood,  could  not  be  connected  with 
Turner's  possession,  which  v/as  under  Norwood,  so 
as  to  make  the  case  a  fraudulent  loan  within  the 
statute. 

And  of  that  opinion  was  the  court. 

Judgment  affirmed. 


SLACUM  V,  SIMMS  AND  WISE. 


T-T-kT^^T^  1  •         •  r        1         !••  r    ^  magistrate 

IlKKOK  to  the  circuit  court  tor  the  district  ot  who  has  re. 
Columbia,  sitting  at  Alexandria.  '        '^^'^^^f'  "  '•'^^'i 

°  of   trust    frora 

ai»       insolvent 

The  former  judgment  of  the  court  below  having  rt<^ijt"i>  which 
been  reversed  in  this  court  at  February  term,  1806,  duLnt'^iii  itw 
ajite^  vol.  3.  p.  300.  and  remanded  for  further  pro-  as  to  creditors, 
ceedings,  the  following  statement  of  facts,  in  the  lositTs^a  nia- 
nature  of  a  special  verdict,  was  agreed  upon  by  the  gistrate  in  the 
parties. ,  .lisehHrge     of 

*  tlie  (lehtor  un- 

der the    insol- 

That   the   defendants  executed  the    bond  in   the  ^K'"-.  >'\  "*' 

d,  .  •  I       .-1-1  1         1    r        ,  r^-  Virginia-    And 

eclaration  mentioned.     Ihat  the  defendant  Simms,  iiiedisciiargeso 

being  in   custody  under  the  execution  mentioned  in  oi^t^inod  is  not 
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Si-AcuM  the  condition  of  the  bond,  afterwards  obtained  his 
SIMMS.  discharge  as  an  insolvent  debtor,  by  authority  of 
*_^  .  -^  the  act  of  assembly  of  Virginia,  entitled  "  An  act 
a  discJiarge  in  for  reducing  into  one  the  several  acts  concerning  ex- 
due^  course  ^/'^cutions,  and  for  the  relief  of  insolvent  debtors." 
That  he  was  discharged  from  the  prison  bounds  by 
warrant  from  Amos  Akxander  and  Peter  Wise,  jun. 
two  of  the  alderm'^n  or  justices  of  the  corporation 
of  Alexandria,  before  whom  Simms  delivered  in  a 
schedule  of  his  estate,  and  took  the  oath  of  an  in- 
solvent debtor  in  the. manner  prescribed  by  the  act, 
and  i)eing  so  discharged,  he  departed  out  of  prison 
bounds,  and  not  before,  or  in  any  other  manner. 
That  tht  defendant,  Peter  Wise,  jun.  is  the  same 
Peter  Wise  who  acted  as  one  of  the  justices,  and 
who  signed  the  warrant  of  discharge,  j^nd  that 
Simms,  before  taking  the  oath,  executed  a  deed  con- 
veying all  his  property,  ix-al  and  personal,  to  John 
Wise,  and  the  said  Peter  Wise,  in  trust,  for  the  be- 
nefit of  the  creditors  oi  Simms,  who,  notwithstanding 
the  said  deed,  afterwards,  and  after  his  discharge, 
exercised  acts  of  ownership  over  the  property.  That 
Peter  Wise  never  acted  under  the  deed  of  trust. 
That  the  deed  of  trust  was  made  by  Simms  with  a 
view  of  preventing  the  effect  of  the  plaintiff's  execu- 
tion, and  was  fraudulent  in  Inw,  but  such  fraud  was 
without  the  participation  of  the  said  Peter  Wise; 
and  without  his  privity,  other  than  that  the  said 
deed  was  exhibited  to  the  said  magistrates,  and  dis- 
cussed by  counsel  before  them,  at  the  time  the 
schedule  was  delivered,  and  the  oath  administered. 

That  no  escape  warrant  was  ever  applied  for  in 
consequence  of  Simms's  departing  from  the  prison 
bounds. 

That  if  the  law  be  for  the  plaintiff  as  to  both  de- 
fendants, or  either  of  them,  judgment  to  be  entered 
for  2,570  dollars  and  90  cents,  to  be  discharged  by  the 
payment  of  1,820  dollars  and  20  cents,  damages  and 
costs  against  such  defendant  or  defendants  severally; 
but  if  the  law  be  for  either  or  both  of  the  defendants. 
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then  judgment  to  be  entered  for  such  defendant  or     Slacum 
defendants  severally. 


SiMMS. 


The  schedule  referred  to  in  the  statement,  was 
as  follows:  "  I  have  neither  real  or  personal  pro- 
perty, but  what  has  been  conveyed  by  a  deed  of 
trust  to  John  Wise  and  Peter  Wise,  jun.  for  the  use 
of  my  creditors,  as  will  appear,  reference  being  had 
to  said  deed. 

(Signed)  "  Jesse  Simms. 

"  August  30th,  1800." 

The  court  below  decided  the  law  for  both  de- 
fendants; and  the  plaintiff  sued  out  his  writ  of  error. 

Swann^  for  the  plaintiff  in  error. 

The  case  now  presented  is  different  from  what  it 
formerly  was.  It  will  now  be  contended  that  Simms 
was  not  discharged  by  due  course  of  law. 

1.  Because  Simms  was  guilty  of  fraud  in  effecting 
his  discharge,  and  Wise  knew  it ;  and,  by  his  con- 
duct, contributed  to  assist  him  in  it.  Fraud  is  a 
question  of  law  and  fact.  It  is  not  necessary  that 
it  should  be  expressly  averred.  It  is  an  inference  of 
law  from  the  facts.  Russel  v.  Hamilton,  1  Cranch, 
309.  1  Burr.  396.  474.  3  Co.  77.  79.  Fenner'^s 
case.    Esp.  N.  P.   245.     Buller,  173. 

2.  Because  Wise  was  not  competent  to  act  as  a 
magistrate  in  discharging  Simms.  He  was  directly 
interested ;  for  by  discharging  Simms  he  discharged 
himself  from  the  obligation  of  his  bond.  An  in- 
terested person  is  not  competent  to  act  as  a  judge. 
12  Mod.  669.  Wood^s  case.  Com.  Di^.  tit.  Justices, 
I.  3. 

The  defendant  must  show  all  the  proceedings  to 
be  regular  and  correct.     It  is  not  like  the  case   of  a 
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judgment  of  a  competent  cou^t,  which  will  be  affirm- 
ed unless  the  error  be  apparent  on  the  proceedings. 

The  proceedings  are  ifj  pais,  there  can  be  no 
writ  of  error.  1  his  is  the  only  mode  in  which  ihe 
procedure  can  be  corrected. 

C.  Lee  and  Jones,  contra. 

Fraud  is  never  to  be  presumed ;  and  it  is  not 
found.  It  was  a  mere  ministerial  act,  which  is  not 
void  by  reason  of  interest. 

This  is  not  the  mode  by  which  the  plaintiff  can 
avail  himself  of  the  fraud,  it  it  be  one.  1  he  discharge 
is  prima  facie  good. 

It  is  expressly  found  that  Wise  did  not  partici- 
pate in  the  fraud  which  Simms  contemplated  by 
his  deed.  He  never  acted  under  the  deed  as  a 
trustee.  His  only  knov/ledge  ol  the  fact  was  in 
his  capacity  of  magistrate.  As  a  magistrate  he  had 
no  discretion;  he  was  bound  to  grant  the  warrant  of 
discharge  upon  the  debtor's  taking  the  oath,  and  de- 
livering the  schedule. 

All  the  authorities  cited  in  Comyns'  Digest  con- 
fine the  incompetence  to  cases  where  the  judge  is 
a  party  upon  record. 

If  a  legal  proceeding  of  this  kind  may  be  vacated 
at  any  subsequent  time,  by  showing  a  remote  colla- 
teral interest  in  the  magistrate,  there  can  be  no 
security  for  property.  The  distinction  is  between 
A  direct  interest  as  party,  and  a  consequential  in- 
terest. If  the  interest  do  not  appear  upon  the 
record,  the  only  remedy  is  by  prohibition.  As 
long  as  the  proceeding  remains  unreversed  by  a 
competent  tribunal,  it  is  valid.  Hard.  50'5.  Brooks 
V.  Earl  of  Rivers.  12  Co.  114.  Earl  of  Darby'' s 
case.  Dyer,  220.  a.  Sir  N.  Bacoii's  case.  1  Leon, 
184.  Cro.  Eliz.  717.  Errish  v.  Reeves.  8  Co.  118. 
Bonhani's  case.  Co.  Lift.  141.  4  Com.  Dig:  tit. 
Justices,  L  fe?  T.   1  Salk.  398.  12  3Iod.  587.  2  Salk. 
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425.     ^een  v.    Rodgers.      2Salk.607»   Sty.    137.      Slacum 
Smith  V.  Hancock.    Sty.  209.    -  Simws. 

Sxvann^   in  reply. 

It  is  immaterial  whether  it  be  a  ministerial  or  a 
judicial  act.  Sheriffs,  witnesses,  jurors  are  all  ren- 
dered incompetent  by  interest  j  and  a  fortiori  is  a 
Judge.     . 

3farch  15. 

Marshall,  Ch.  J.  delivered  the  opinion  of 
the  court  to  the  following  effect: 

The  former  case  between  these  parties  presented 
the  single  circumstance  of  fraud  in  Simms,  the 
principal  debtor,  in  which  Wise  had  no  share  as  it 
was  then  stated. 

The  decision  in  that  case  does  not  affect  the  pre- 
sent. It  is  here  stated  that  the  defendant  Wise 
was  one  of  the  magistrates  who  granted  the  dis- 
charge, and  who  received  a  conveyance  from  Simms 


It  cannot  be  doubted  that  if  there  had  been  a 
combination  between  the  surety  of  the  insolvent  and 
the  magistrate  to  grant  the  discharge,  such  surety 
could  never  plead  that  discharge  in  bar  of  this  ac- 
tion. Such  would  have  been  the  law  if  Peter  Wise 
the  surety  had  been  a  different  person  from  Peter 
Wise  the  magistrate.  But  being  the  same  person^ 
he  is  clearly  incompetent.  He  is  directly  interested} 
and  his  interest  appears  upon  the  record. 

But  the  case  is  stronger  when  we  consider  the  irre- 
gularity of  the  schedule  of  property  delivered  by 
Simms  at  the  time  of  his  discharge. 

The  whole  schedule  is  in  these  words :  "  I  have 
neither  real  or  personal  property,  but  what  has  been 
conveyed  by  a  deed  of  trust  to  John  Wise  and  Peter 


I  M  M  S. 
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Slacum      Wise,  jun.  for   the  use  of  my  creditors,  as  will  ap- 
pear,   reference  being  had  to  the  said  deed." 

He  does  not  directly  affirm  that  it  is,  or  is  not, 
his  property.  He  might  have  taken  the  oath  although 
he  knew  that  the  property  contained  in  the  deed 
remained  in  himself.  The  schedule,  therefore,  was  not 
such  as  the  law  requires.  The  transaction  is  fraudu- 
lent upon  the  face  of  it. 

The  discharge,  being  granted  by  an  incompetent 
tribunal,  is  wholly  void. 

Judgment  reversed. 


THE  UNITED  STATES  v.  VOWELL  AND 
M'CLEAN. 


Duties  upon  ERROR  to  the  circuit  court  of  the  United  States, 
floods  import-  foj.  t^g  district  of  Columbia,  in  an  action  of  debt 
crueunn!\h''e'ii'  ^^P""  ^  ^ond  given  by  the  defendants  in  error  to  the 
arrival  at  Hu  United  States,  for  duties  on  a  cargo  of  salt  from  St. 
^Ti  °'L^'^V''-  Ubes,  which  arrived  and  came  to  anchor  within  the 
on  salt,  \A\i^\\  collection  district  of  Alexandria,  sixteen  miles  below 
ceased  witi.ti.e  ^    ^  and  port  of  Alexandria,  on  the  23d  of  De- 

31st  ot  Decern-  ""''  ''^    ,        *'    .•  ,  •  y  ^  c 

bir,  1807,  was  ce/nZ'er,  1807,  but  did  not  arrive  at  the  port  ot 
not  chargeable  Alexandria  until  the  first  of  January ^  1808. 

U))(;n    a    cargo  ^  J     ''  ^' 

■which   arrived 

wiihin  the  col-  xhe  collector  of  Alexandria  refused  to  permit  the 
btfo'rethatday,  cargo  to  be  landed  until  the  duties  were  secured, 
but  did  not  ar- Yovvell  contended  that  the  salt  was  not  subject   to 

rive  at  the  port    , 
of  entry    untd  ClUt>  . 
t.lie    Isi  of  Ja- 
nuary, 18US.  yj^g  £^^,g  being  specially   pleaded,  and   admitted 
in  the  replication,  to  which  there  was  a  general  de- 
murrer, the  only  question  was,  whether,  as  the  duty 
upon  salt  ce-ised  with  the  31st  of  Drremher,   1807, 
this  cargo,  which  arrived  within  the  district^  but  not 
5 
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at  the  port  of  Alexandria  before  the  1st  of  January,    The  U.  9. 
1808,  was  liable  to  duty.  „    ^• 

"'  VOWEf.f.. 

The  court  below  was  of  opinion  that  it  was  not, 
and  rendered  judgment  for  the  defendants,  upon  the 
demurrer. 

The  United  States  brought  their  writ  of  error. 

Jones,  for  the  United  States. 

The  duty  attached  when  the  salt  was  imported  into 
the  district,  and,  perhaps,  when  brought  into  the 
United  States.  , 

By  the  act  of  the  10th  of  August,  1790,  vol.  1.  p, 
248.  a  duty  of  12  cents  a  bushel  is  laid  upon  salt 
which,  aftdr  the  31st  of  December  then  next,  should 
be  "  brought  into  the  United  States^  from  any  foreign 
port  or  place."  So  by  the  act  of  the  %th  July^  1797 y 
vol.  4.  p.  25.  an  additional  duty  of  8  cents  is  laid 
upon  all  salt  imported  i?ito  the  United  States.  By 
the  act  of  March  3,  1807,  vol.  8.  p.  290.  it  is  enacted, 
*'  that  from  and  after  the  31st  day  of  December  next, 
so  much  of  any  act  as  lays  a  duty  upon  imported 
salt,  be  and  the  same  is  hereby  repealed ;  and  from 
and  after  the  day  last  aforesaid,  salt  shall  be  im- 
ported into  the  United  States  free  of  duty :  Pro- 
vided that  for  the  recovery  and  receipt  of  such  duties 
as  shall  have  accrued,  and  on  the  days  aforesaid  re- 
spectively remain  outstanding,  and  for  the  recovery 
and  distribution  of  fines,  penalties  and  forfeitures, 
and  the  remission  thereof,  which  shall  have  been  in- 
curred before  and  on  the  said  days  respectively,  the 
provisions  of  the  aforesaid  act  shall  remain  in  full 
force  and  virtue." 

The  laws  of  the  United  States  take  a  distinctiorv 
between  importing  and  entering,  between  a  port  and 
a  place.  Vol.  4.  />.  317.  §  23.  and  24.  Goods  may  be 
imported  before  they  are  entered  or  delivered.  S<y 
if  goods  are  brought  in  and  destined  to  be  delivered 
in  different  districts  or  ports,  they  are  to  be  inserted^ 

Vol.  V.  s  A 
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•I'ur.  U. S.  in  the  manifest  in  successive  order,  and  the  law 
"\'oJet,l.  speaks  of  them  as  imported.  The  forfeiture  for 
.^^-^^^^^^  want  of  a  manifest  does  not  accrue  at  the  time  of 
cntrij^  but  at  the  time  of  importing  or  bringing  in. 
So  if  goods  are  brought  into  the  United  States,  to 
be  exported  again  to  foreign  ports,  the  law  speaks 
of  them  as  i?npo  ted,  {vol.  4.  p.  ^Zl,  332.  §  32.)  al- 
though they  are  not  intended  to  be  landed. 

In  vol.  4.  p.  327.  $  30.  is  the  following  expression : 
^'  at  any  port  of  the  United  States  established  by 
law,  or  within  any  harbour,  inlet  or  creek  thereof;'*'* 
which  shows  that  a  port  established  by  law,  is  coex- 
tensive with  a  collection  district. 

C,  Lee,  contra. 

Until  the  vessel  arrives  at  the  port  of  entry, 
neither  the  duties  on  the  goods,  nor  on  the  tonnage, 
accrue.     Yet  they  both  accrue  at  the  same  time. 

The  question  is,  what  is  the  fiscal  meaning  of  the 
word  imported. 

TVie  first  collection  law,  which  was  passed  on  the 
4th  of  July,  1789,  {Child's  edit.  Laws,  vol.  l.p.  25.) 
has  the  same  expression,  imported  into  the  United 
States.  Yet  it  afterwards  speaks  of  the  time  of  im- 
portation, where  it  evidently  means  the  time  when 
a  permit  is  applied  for  at  the  proper  office.  Some 
rule  is  necessary  by  which  to  fix  the  time  of  impor- 
tation ;  it  ought  not  to  depend  upon  the  question  at 
what  time  the  vessel  arrived  within  the  jurisdiction 
of  the  United  States.  The  same  act,  when  speaking 
of  the  ad  valorem  duties,  refers  to  the  time  and  place 
of  importation,  for  the  purpose  of  ascertaining  the 
value. 

If  goods  should  be  lost  after  arrival  within  the 
collection  district,  but  before  they  reached  the  port 
of  entry,  no  duties  would  accrue  upon  them.  So  if 
they  are  damaged,  the  value  is  to  be  ascertained  not 
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at  their  arrival  within  the  district,  but  at  the  port  of     The  u.  s. 

The  second  collection  law,  vol.  1.  p.  248.  (FolwclPs 
edition^)  docs  not  repeal  the  first,  except  so  far  as  it 
is  repugnant  thereto,  but  is  explained  by  it. 

The  duty  on  tonnage  does  not  accrue  until  the 
arrival  at  the  port  of  entry. 

In  the  act  of  May  2,  1792,  vol.  2.  p.  68.  the  du- 
ties therein  mentioned  are  to  be  "  laid,  levied  and 
collected  upon  the  said  articles  at  their  importation 
into  the  United  States.'''* 

The  acts  of  congress  take  a  clear  distinction  be- 
tween a  district  and  a  port.  A  district  may  contain 
several  ports.     Vol.  1.  p.  1G2. 

The  case  of  a  vessel  detained  by  ice,  is  the  only 
case  in  which  an  entry  of  a  vessel  within  the  district 
can  be  made  before  her  arrival  at  the  port  of  entry. 

By  the  collection  act,  in  vol.  1.  p.  175.  the  dis- 
trict of  Alexandria  is  created,  and  a  collector  is  to 
reside  at  Alexandria^  which  is  made  the  sole  port  of 
entry ;  "  and  the  authority  of  the  officers  of  the  said 
district  shall  extend  over  all  the  waters,  shores,  bays, 
harbours  and  inlets,  on  the  south  side  of  the  river 
Potomack  from  the  last-mentioned  cockpit  point  to 
the  highest  tide  water  of  the  said  river." 

\i  district  Ta.t2i.nt  port^  a  vessel  must  enter  within 
48  hours  after  arrival  within  the  district,  or  the 
vessel  and  cargo  will  be  liable  to  forfeiture.  s 

Six  months'  credit  is  given  for  duties  from  the 
time  of  importation.  The  uniform  construction  of 
the  treasury  has  been  that  this  six  months  begins 
from  the  time  of  entry  and  permit.  In  this  very 
case  the  bond  is  dated  on  the  2d  of  January,  1808, 
the  date  of  the  permit.  I 
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The  u.  s.  j^  all  cases  too  where  additional  duties  have  been 
VnvvEt.L.  imposed,  the  construction  of  the  treasury  has  always 
been,  that  the  additional  duties  are  to  be  paid  if  the 
vessel  arrived  at  theport  after  the  day  fixed  by  law, 
although  she  arrived  within  the  district  before  that 
day. 

March  15. 

Marshall,  Ch.  J.  delivered  the  opinion  of  the 
court  to  the  following  effect : 

The  distinction  taken  by  the  counsel  for  the  de- 
fendants in  error,  between  a  district  and  a  port  of 
entry,  is  correct.  The  duties  did  not  accrue  in  the 
fiscal  sense  of  the  term,  until  the  vessel  arrived  at 
the  port  of  entry.  If  the  question  had  been  doubt- 
ful, the  court  would  have  respected  the  uniform  con- 
struction which  it  is  understood  has  been  given  by 
the  treasury  department  of  the  United  States  upon 
similar  questions.  It  is  understood  that  in  case  of 
an  increase  of  duty,  the  United  States  have  always 
demanded  and  received  the  additional  duty  if  the 
goods  have  not  arrived  at  the  port  of  entry  before 
the  time  fixed  for  the  commencement  of  such  addi- 
tional duty,  although  the  vessel  may  have  arrived 
within  the  collection  district  before  that  time.  The 
same  rule  of  construction  is  to  be  observed  when 
there  is  a  diminution  of  duty. 

Judgment  affirmed. 


SLOOP  SALLY  -u.  THE  UNITED  STATES. 


An  appeal  THIS  was  au  appeal  from  the  sentence  of  the 
tS  com-t^'of  district  court  for  the  district  of  Maine^  condemning 
the  district  of  the  sloop  Sally  and  cargo  for  violation  of  the  revenue 
Ms'^e"  of  a'Umi^-  ^^^^^  °^  ^^^  United  States.     The  appeal  was  directly 

jralty   jurisdic-  tO  this  C0Urt» 
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Rodney^  Attcvney-General.  Sally 

1  .     •      "The  u-  s. 
No  appeal  lies  from  that  court  directly  to  this   m  v  ,—     — ^  > 

a  case  where  that   court   acts   in  the  capacity  of  a  ,ion,  fiocs  not 

district  court.     In  such  cases  the  appeal  is  expressly  lie  directly  to 

given  to   the  circuit  court  for  the  district  of  JMassa-  ^^H^,^  'or'iT.e 

chusettS.  '  United  States, 

bin  to  tlic  cir- 
.  .  cuit    court  for 

By  the  10th  section  of  the  judiciaiy  act  of  1789,  tiie  district  of 
vol.  l.p.  54.  it  is  enacted  that  the  ''district  court '^'^^^^^'^|^l|''^j^^^-^ 
in  Maine  district,  shall,  besides  the  jurisdiction  herein  where  the  dis- 
before    nrranted,  have  iurisdiction  of  all  causes  (ex-  V"'''f  *^°"'''-  °^ 

^  "  '  ,    '^      .  ,.  ^     1  .  V^        Mwine  acts  as 

cept  ot    appeals    and    writs    ot  error)    herein    alter  a,/^-^.^^^^ court, 
made    cop:nisable  in   a  circuit  court,  and   shall  pro-  the   appeal  is 

,     1       °.        .        ,  •  -^  ..to  liie    circuit 

cced  therein,  in  the  same  manner  as  a  circuit  court  j  ^.,,y,,j   j^^.  the 
and  xvrits  of  error  shall  lie  from  decisions  therein,  district         of 
to  the  circuit  court  in  the  district  of^  Massachusetts,  Massachusetu. 
in  the  same  manner  as  from  other  district  courts  to 
their  respective  circuit   courts."'     And  by   the   21st 
section  it  is  enacted,  "  that  from  final   decrees  in  a 
district  court  in  causes  of  admiralty   and   maritime 
jurisdiction,  where  the  matter  in  dispute  exceeds  the 
sum  or  value  of  three  hundred  dollars,  exclusive    of 
costs,  an  appeal  shall  be  allowed  to   the  next  circuit 
court  to  be  held   in  such   district.     Provided  never- 
theless, that  all  such  appeals  from  final  decrees  as 
aforesaid,  from  the  district  court  of  Maine,  shall  be 
made  to  the   circuit  court,  next  to  be   holden    after 
each  appeal,  in  the  district  of  Massachusetts.'''* 

By  the  act  of  March  3d,  1803,  vol.  6.  p.  315. 
$  2.  it  is  enacted,  "  that  from  all  final  judgments 
or  decrees  rendered  or  to  be  rendered  in  any  cir- 
cuit court,  or  in  any  district  court,  acting  as  a 
circuit  courts  in  any  rases  of  equity,  of  admiralty 
and  maritime  jurisdiction,  and  of  prize  or  no  prize, 
an  appeal,  where  the  matter  in  dispute,  exclusive  of 
costs,  shall  exceed  the  sum  or  value  of  two  thousand 
dollars,  shall  be  allov/ed  to  the  supreme  court  of  the 
United  States,"  &c. 

In  this  case  the  court  below  could  only  act  in  its 
capacity  of  a  district  court,  because  such  causes  of 
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Sally      admiralty  and  maritime  jurisdiction  are   exclusively 
The  ij.  S.    cognisable  in  a  district  court. 

C.  Lee^  contra,  contended,  that  there  was  a  repug- 
nance fcetween  the  act  of  1789,  and  that  of  1803,  the 
latter  declaring  that  appeals  in  such  cases  should  be 
directly  to  the  supreme  court. 

But  the  Court  was  of  opinion  that  this  not  being 
a  case  where  the  district  court  was  acting  as  a 
circuit  court,  the  appeal  ought  to  have  been  to  the 
circuit  court  of  Massachusetts. 

Appeal  dismissed. 
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MATTERS  CONTAINED  IN  THIS  VOLUME; 


ABANDONMENT. 

It  is  not  necessary,  in  an  action  of 
covenant  on  a  policy,  that  the  decla- 
ration shoiild  aver  that  the  plain- 
tiff had  abandoned  to  the  under- 
writers. Hodgson  V.  The  Marine 
In.  Co.  100 

ACCOMMODATION. 

1.  An  accommodation  endorsor  is  lia- 

ble to  an  action  by  the  holder  of  a 
note  made  negotiable  at  the  bank 
ef  Alexandria,  although  the  maker 
has  not  been  sued  nor  proved  in- 
solvent. Teuton  v.  The  Bank  of 
Alexandria,  49 

2.  It  is  no  objection  to  the  liability  of 
an  endorsor,  that  he  endorsed  to 
accommodate  the  maker.  Id.      50 

ACCOUNT. 

k  The  exception  in  the  statute  of  K- 


mitations,  in  favour  of  merchants* 
accounts,  extends  to  all  accounts 
current  which  concern  the  trade 
of  merchandise.  Mdndeville  et  a!. 
V.   Wilson,  15 

2.  It  applies  as  well  to  actions  of  as- 
sumpsit  as  to  actions  of  account. 
Id.  ib. 

3.  An  account  closed  is  not  an  account 
stated.     Id.  ib, 

4.  It  is  not  necessary  that  any  of  the 

items  should  have  been  charged 
v.ithin  the  5  years,  nor  that  the 
declaration  should  aver  the  money 
to  be  due  upon  an  open  account 
between  merchants.     Id.  ib. 


ACKNOWLEDGMENT  OF 
DEEDS. 

See  Deeds,  1.  28 

ADMIRALTY. 

1.  The  continental  court  of  appeals  t% 
prize  causes,  had  the  power  to  re- 
vise and  correct  the  sentences  of 
the  state  courts  of  admiralty.  17- 
nited  States  T.  Judge  Peters, '     115 
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2.  In  nclmir;\Ity  cases,  an  appeal  sus- 
pesuls  the  sentence  altog'elher ; 
and  tlie  cause  is  to  be  heard  in  the 
appellate  court  as  if  no  sentence 
had  been  pronounced,  l^eaion  tt 
at.  V.  United  States,  2S1 

3.  If  the  law,  under   wliich  the  sen- 

tence of  condemnation  was  pro- 
nounced, expire  after  sentence  in 
the  court  below,  and  before  final 
sentence  in  the  appellate  court,  no 
sentence  of  condeinnauon  can  he 
pronounced,  unless  some  special 
provision  be  made,  for  that  pur- 
pose, bv  statute.     Id.  '<*■ 

4.  If  errcirs  appear  upon  the  face 
ofthe  report  of  auditors,  it  is  not 
necessary  to  except.  Hhnely  v. 
Rose,  ■        ,        ,         ,    ^^-^ 

5  If  the  property  ordered  to  be  re- 
stored, be  sold,  interest  is  not  to 
be  paid.     Id.  J'l; 

6.  See  Jurisdiction,  1-    17.  o7o 

ALEXANDRIA. 

1.  The  corporate  town  of  Alexandria 

has  power  to  tax  the  lots  and 
lands  of  non-residents.  Alexander 
V-  The  Mayor,  &c.  of  Alexandria,  1 

2.  It  is  not  necessary  t!iat  the  lots 
should  be  half-acre  lots.     Id.         2 

3.  Those  taxes  cannot   be   recovered 

bv  motion,  if  the  owner  has  per- 
sonal pronerty  in  the  town  which 
may  be  distiv.ined.     U    _  t"- 

4.  Ale.yandria  Bank.  See  Bctn*^  o/  Alex- 

andria, ■^^-  ^'^ 


ASSUMPSIT. 


1.  See  Account,  2. 

2.  See  Consideration,  1,  2,  3,  4. 

AUDITORS. 

See  Admiralty,  4. 


15 
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BANK  OV  ALEXANDRIA. 

1.  Suits  brought  by  the  bank  of  Alex- 

andria upon  promissory  notes  made 
ne!?oliable  at  that  bank,  are  enti- 
tled to  trial  at  the  return  term  of 
the  writ.  2'oung  \.  The  Bank  of 
Alexandria,  ^^ 

2.  The  Bank  may  maintain  a  suit 
ag-ainst  the  endorsor  of  such  a  note 
without  having-  sued  the  maker,  or 
proved  his  insolvency.  Teuton  v. 
The  Bank  of  Alexandria,  49 

3.  Sec  Acconnnodation,   1,  2.  49 

BANK  OF  UNITED  STATES 

1.  See  Citizen,  1,  2-  57.  61 

See  Jurisdiction,  4.  t>l 

2.  The  bank  of  the  United  States  de- 

rived no  authority  from  its  charter 
to  sue  in  tlie  courts  of  tlie  United 
States.  Bank  if  The  United  States 
V.  Dcveaux,  ^^ 


ALIEN. 
See  Jurisdiction,  13. 

AMENDMENT. 
See  Error,  4. 

APPEAL. 
See  Admiralty,  1,  2,  3. 

ASSETS. 
See  Plene  Adminiitravit, 


BANKRUPT. 

1  Under  the  bankrupt  law  ofthe  Uni- 
ted StKtes,  adjoint  debt  may  be  set 
off  ayainst  the  separate  claim  of  the 
assio-nee  of  one  of  the  partners ; 
but  "such  sct-olT  could  not  have 
been  made  at  law,  indcpcndentiy 
of  t!ie  bankrupt  lav/.  Tucker  v. 
Oxlev,  ,   '     T 

2.  A  joint  debt  may  be  proved  imder 
a  separate  commission,  and  a  lull 
,,.  ..o,  dividend  received.      Itisenuity 

115.  cbl  ^^^^^^  ^^^,^.j.y,  ^jj„  ,.estrain  the  joint 

creditor  from  receivinpc  Ih.'^  iidl  di- 
vidend until  the  joint  enects  are 
exhausted.     U  -^^ 

19      3.  In   distributing   the    efTects   ot    » 
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bankrupt  in  this  country,  the  Uni- 
ted States  are  entitled  to  a  prefer- 
ence, although  the  debt  was  con- 
tracted by  a  foreigTier  in  a  foreij^n 
country,  and  although  the  United 
States  should  have  proved  their 
debt  under  the  commission  of  bank- 
ruptcy, and  should  have  voted  for 
an  assignee.  Uariison  v.  Sterry,  289 

4.  Under  a    separate  commission   of 

baijkruptcy  against  one  partner, 
only  his  share  of  the  joint  efiects 
passes.    Id.  290 

5.  The  bankrupt  law  of  a  foreign  coun- 
try cannot  operate  a  legal  transfer 
of  property  in  this  country.  Id.     ib. 

BLOCKADE. 

1.  If  insurance  be  "against  all  rish, 
blockaded  ports  and  Hispaniola  ex- 
cepted," a.  vessel,  sailing  ignorantly 
for  a  blockaded  port,  is  covered  by 
the  policy.     Teato}i  v.  Fry,         355 

2.  A  vessel    sailing   ignorintly   to  a 

blockaded  port  is  not  liable  to  cap- 
ture under  the  law  of  nations. 
Id.  ib. 

BOND. 

A  bond  cannot  be  delivered  to  one  of 
the  obligees  as  an  escroiu-  Moss  v. 
Hiddle,  -  351 

BRITISH  TREATY. 

If  a  defendant  in  ejectment  set  up  an 
outstanding  title  in  a  British  sub- 
ject, which  he  contends  is  protect- 
ed by  the  British  treaty,  this  is 
not  such  "  a  case  arising  under  a 
treaty,"  as  will  give  to  the  supreme 
court  of  the  United  States  appellate 
jurisdiction  of  a  case  decided  by 
the  highest  court  of  a  state,  under 
the  25th  section  of  the  judiciary 
act.  Owitigs  V.  Norwood's  Lessee, 
344 


CITATION. 

1.  If  the  defendant  belov.',   who  was 
Vol..  V.  3  B 


a  feme  sole,  intermarries,  after  the 
judgment,  and  before  the  service 
of  the  writ  of  error,  the  service  of 
the  citation  upon  the  husband  is 
suflicient.  Fairfax  v.  Fairfax,  19 
2.  The  court  will  not  compel  a  cause 
to  be  heard,  unless  the  citation  be 
served  30  days  before  the  first  day 
of  the  term.  JFelch  v.  Mandeville, 
321 

CITIZEN. 

1.  A  corporation  aggregate  cannot  be 
a  citizen,  and  cannot  litigate  in  the 
courts  of  the  United  States  un- 
less in  consequence  of  the  cha- 
racter of  tlie  individuals  who 
compose  the  body  politic,  which 
character  must  appear,  by  proper 
averments,  upon  the  record.  The 
Hope  In.  Co.  v.  Boardman,  57 
Bank  of  United  States  v.  Beveaux,  62 

2.  A  corpuration  aggregate,  composed 
of  citizens  of  one  state,  may  sue 
a  citizen  of  another  state  in  the 
circuit  court  of  the  United  States. 
Bank  of  United  States  v.  Beveaux,  61 

3.  See  Jurisdiction,  13.  30,> 

CONSIDERATION. 

1.  In  a  suit  against  the  endorsor  of  vl 

promissory  note,  who  endorsed  to 
give  credit  to  the  maker,  the  con- 
sideration moving  from  the  en- 
dorsee  to  tlie  maker,  upon  the  cre- 
dit of  the  endorsor,  is  a  good  con- 
sideration to  support  the  assumpsit 
against  the  endorsor.  Teaion  v. 
Bank  of  Alexandria,  49 

2.  To  constitute  a  consideration,  it  is 
not  necessary  tiiat  a  benefit  should 
accrue  to  the  promissor;  it  is  suf- 
ficient that  something  valuable 
flows  from  the  promissee,  and  that 
the  promise  is  the  inducement  to 
the  transaction.     Violett  v.  Patton, 

142 

3.  Under  the  statute  of  frauds  of  Vir- 

ginia it  is  not  necessary  that  the 
consideration  should  be  expressed 
in  writing.  That  statute  only  re- 
quires the  promise  to  be  in  wri- 
ting.    Id.  ib. 

4.  The  endorsement  of  a  promissory 
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note  is  prima  facie  evidence  of  a 
consideration.  Riddle  v.  Mande- 
ville,  322 


CONSTRUCTION  OF  STATUTES. 

A  long  and  uninterrupted  practice  un- 
der a  statute,  is  good  evidence  of 
its  construction.  M'Kten  v.  De- 
lancey,  '  22 

CONVEYANCE. 

See  Deeds,  3,  4.  154 

COPPER. 

*'  Round  copper  hottoins,  turned  up  at 
the  edge"  are  not  liable  to  duties, 
although  imported  under  the  de- 
nomination of  *'  raised  bottoms." 
United  States  v.  Fotts,  284 


CORPORATION. 

See  Citizen,  1,  2. 


57.61 


3.  Tlie  act  of  assembly  of  Virginia, 
which  makes  unrecorded  deeds 
void  as  to  creditors  and  subsequent 
pur-chasers,  means  creditors  of, 
and  subsequent  purchasers  from, 
the  grantor-     Peirce  v-  Turner,  154 

4.  A  marriage  settlement,  conveying 
the  wife's  land  and  slaves  to  trus- 
tees, b}-  a  deed  to  winch  the  hus- 
band was  a  party,  although  not  re- 
corded, protects  the  property  from 
the  creditors  of  the  husband.     Id. 

ib. 

5.  See  Bond,  351 

DEMURRER. 

1.  ^utxre,  whether  the  court  ought  to 

permit  amendments  after  judg- 
ment upon  demurrer.  MandeviUe 
V.  Wilson,  15 

2.  Upon  demurrer  the  judgment  of 

the  court  must  be  against  the 
party  who  commits  the  first  error. 
United  States  v.  Arthur,  257 


DEPOSITION. 


D 


DAMAGES. 

In  an  action  of  trover,  if  the  judg- 
ment below  be  in  favour  of  the  ori- 
ginal defendant,  the  value  of  the 
matter  in  dispute  on  the  writ  of 
error  in  the  supreme  court  of  the 
United  States  is  the  sum  claimed 
as  damages  in  the  declaration. 
Cooi  V.  JVoodrow,  13 

DEEDS. 

1.  Deeds  of  land  in  Pennsylvania 
might  be  acknowledged  before  a 
justice  of  the  supreme  court  of  the 
province,  before  the  year  1775. 
M'Keen  v.  Delancev's  Lessee,     22 

2.  Under  the  statute  of  Pennsylvania 
of  1715,  if  a  deed  conveyed  lands 
in  several  counties,  and  was  re- 
corded in  one  of  t!»ose  counties,  an 
exemplification  of  it.  was  good  evi- 
dence as  to  the  lands  in  the  other 
counties.    Jd.  ib. 


1.  The  court  is  not  bound  to  give  an 

opinion  to  the  jury  as  to  the  mean- 
ing or  construction  of  a  written  de- 
position read  in  evidence  in  the 
cause.  Marine  In.  Co.  v.  Toung, 
187 

2.  See  Evidence,  5.  335 

DUTIES. 

1.  See  Copper,  284 

2.  The  law  punishes  the  attempt,  not 
the  intention  to  defraud  the  i-e ve- 
nue by  false  invoices.  United 
States  v.  Riddle,  311 

3.  A  doubt  respecting  the  construc- 
tion (if  a  law  may  be  good  ground 
for  seizure,  and  authorize  a  certi- 
ficate of  probable  cause.     Id.     ib, 

4.  Duties  upon  goods  imported  do  not 

accrue  until  their  arrival  at  the 
port  of  entry-  Uiited  States  v. 
Vov:cll,  368 

5.  Tlie  duty  upon  salt,  which   ceased 

with  iheSlst  of  December,  1807, 
was  not  chargeable  upon  a  cargo 
which  arrived  within  the  collection 
district  before  that  day,  but  did 
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not  arrive  at  the  pon  of  entry  until 
the  1st  of  Jamiary,  IbOS.  Unitrd 
States  Y.  Vowell,  36S 


the  plalntlfT  shov;  that  the  maker 
is  insolvent,  or  that  he  has  broug-ht 
suit  which  lias  proved  fruitless- 
It  is  not  sufficient  to  siiow  that  tli« 
maker  is  out  of  the  reach  of  the 
process  of  the  court.  Dulany  v. 
Jiodgkin,  333 


ENDORSEMENT. 

1.  A  blank  endorsement  on  a  blank 
piece  of  paper,  with  intent  to  give 
a  person  credit,  is,  in  effect,  a  let- 
ter of  credit;  and  if  a  promissory- 
note  be  afterwards  written  on  tiie 
paper,  the  endorsor  cannot  object 
that  the  note  was  written  after  the 
endorsement.  Violett  v.  Patton,  142 

2.  Before  resort  can  be  had  to  tlie  en- 

dorser of  a  promissory  note  in  Vir- 
ginia, the  maker  must  be  sued,  if 
solvent;  but  his  insolvency  ren- 
ders a  suit  against  him  unnecessa- 
ry.    Id.  ib. 

3.  In  Virginia  a  I'emote  endorsor  of  a 

promissory  note  is  liable  in  equity, 
but  not  at  law.  Riddle  v.  Man- 
deville,  322 

4.  An  endorsor  has  the  same  de- 
fence in  equity  against  a  remote, 
as  an  immediate  endorsee.  Id.    ib. 

5.  An  endorsor,  sued  in  equity,  has  a 
right  to  insist  tliat  tlie  other  en- 
dorsors  be  made  parties.     Id.      ib. 

6.  In  Virginia,  the  holder  of  a  pro- 
missory note  with  a  blank  endorse- 
ment has  a  right  to  fill  it  up  to 
himself.     Id.  ib. 

7.  The  endorsement  of  a  promissory 

note,  is  prima  facie  e\idence  of  a 
full  consideration.     Id.  ib. 

8.  See  Bani  of  Alexandria,  2.     _      49 

9.  §hijsre,  whether  the  undertaking  of 

the  endorsor  of  a  note  to  a  bank  in 
Virginia  be  not  dliicrent  from  that 
of  an  ordinary  endorsor  ?  Teuton 
V.   The  Bank  of  Alexandria,  49 

10.  See  Accommodatiun,  1,  2.  49 

11.  The  endorsor  of  a  promissory  note, 
who  endorsed  to  give  credit  to  the 
note,  and  who  is  counter-secured 
by  property  pledged,  is  not  liable 
upon  the  note,  nor  in  an  action  for 
money  had  and  received,  unless 


EQUITY. 

1.  It  is  equity  alone  which  can  restrain 

a  joint  creditor  from  receiving  his 
full  dividend  out  of  the  separate  ef- 
fects of  one  of  the  partners  until 
the  joint  effects  are  exhausted. 
Tucker  v.  Oxley,  34 

2.  See  jurisdiction,  10. 12.  191 

3.  See  Virginia,  234 

4.  The  first  survey,  under  a  military 
land  warrant  in  Virginia,  gives  the 
prior  equity.  Taylor  v.  Brown,  234 

5.  A  subsequent  locator  of  land  in 
Virginia,  without  notice  of  the 
prior  location,  cannot  protect  him- 
self by  obtaining  the  elder  patent. 
Id.  ib. 

6.  In  Virginia,  the  patent    relates  to 

the  inception  of  title,  and  therefore, 
in  a  court  of  equity,  tJie  person 
•who  has  first  appropriated  the 
land,  has  the  best  title.     Id.        ib. 

7.  The  equity  of  the  prior  locator  ex- 

tends to  the  surplus  land  survejed, 
as  well  as  to  the  quantity  mention- 
ed in  the  warrant.     Id.  ib. 

8.  In  equity,  ti7ne  may  be  dispensed 
with  if  it  be  not  of  the  essence  of 
the  contract.     Hepburn  v.  Auld,  262 

9.  A   vendor   of  land  may  compel  a 

specilic  performance,  if  he  can 
make  a  good  title  at  the  time  of 
decree,  although  he  had  not  a  good 
title  at  the  time,  when  by  the 
terms  of  the  contract  the  landought 
to  have  been  conveyed.  Id.  ib. 
10.  A  court  of  equity  will  not  compel  a 
specific  performance  unless  tlie 
vendor  can  make  a  good  title  to 
ail  the  land  contracted  for.  Id.  ib. 
Til.  Sec  Jurisdiction,  12.  288 

12-  See  Endorseincnt,  3,  4,  5.  322 

13.  Equity  will  make  that  party  imme- 
diately liable  who  is  ultimately  Ha- 
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ble  at  law.      Riddle  v.  May.deville, 

322 

14.  See  Kentucky,  6.  192 

ERROR. 

1.  A  writ  of  error  does  not  lie  from  the 
supreme  court  oft!ie  United  States 
to  the  district  court  of  the  United 
States  for  the  district  of  Maine. 
United  States  v.  Weeks,  1 

2-  A  writ  of  error  will  not  lie  to  the 
court  below  for  refusing'  a  new 
trial.     Henderson  \.  Moore,  II 

3.  See  Damages,  13 

4.  It  is  not  error  to  suffer  the  parties 
to  amend  their  pleadings.  Man- 
devillew  Wilson,  15 

5.  An  e;-roneo«s  judgnr.ent  of  a  compe- 

tent court  is   not  void.      ICeinfie  v. 
Kennedy,  173 

6.  It  is  no  ground  for  a  writ  of  error, 
that  the  court  below  refused  a  new 
trial,  moved  for  on  the  ground 
that  the  verdict  was  contrary  to  evi- 
dence.    Marine  In.   Co.   v.  Tou7ig, 

187 

7.  It  is  no  ground  for  a  writ  of  erior 
that  the  judge  below  refused  to 
reinstate  a  cause  after  nonsuit. 
United  States  v.  Evans,  280 

8.  A  writ  of  error  will  be  dismissed, 
ifneither  party  appears  when  the 
cause  is  called.     Radjord  v.  Croig, 

289 


See  Bond, 


ESCROW. 


EVIDENCE. 


351 


1.  Due  diligence  must  be  used  to  ob- 

tain the  testimony  of  the  subscri- 
bing witness.  If  inquiry  be  made 
at  the  place  where  he  was  last 
heard  of,  and  he  cannot  be  found, 
evidence  of  his  hund-writing  may- 
be admitted.  Cooke  v.  Woodrow, 
13 

2.  See  Deposition,  1.  187 

3.  After  a  long  possession  in  several- 
ty, a  deed  of  partition  may  be  pre- 
sumed.    Hepburn  V.  Auld,  262 


4.  Copies  of  the  proceedings  in  the 
vice-admiralty  court  of  Jamaica  are 
admissible  in  evidence  when  certi- 
fied under  the  seal  of  the  court  by 
the  deputy  registrar,  who  is  certi- 
fied by  the  judge  of  the  court,  who 
is  certified  by  a  notary  public. 
Teaton  v.  Fry,  335 

5.  Depositions,  taken  under  a  commis- 
sion issued  at  the  instance  of  the 
defendant,  may  be  read  in  evidence 
by  thi.  plaintiff,  allliough  the  plain- 
tiff bii<\  not  notice  of  the  time  and 
place  oftaking  the  same.    Id.     ib. 

6.  See  Payment,  11 

Endorsement,  7.  322 


FORFEITURE. 

See  yurisdiction,  14. 

FRAUDS. 


304 


1.  See  Deeds,  3,  4.  154 

2.  Fraud  consists  in  intention;  and 
that  intention  is  a  fact  which  must 
be  averred  in  a  plea  of  fraud.  3Ioss 
V.  Riddle,  351 

3.  If  the  owner  of  a  slave  permit  her 
to  remain  in  the  possession  of  A. 
for  four  years  ;  and  A  then,  with- 
out the  assent  of  the  owner,  deli- 
vers  her  to  B.  who  keeps  her  four  - 
years  more,  the  possession  of  B. 
cannot  be  so  connected  with  the 
possession  of  A.  as  to  make  it  a 
fraudulent  loan,  within  the  act  of 
assembly  of  Virginia,  in  regard 
to  B.'s  creditors.  Juld  v.  Nor- 
ivood,  362 

4.  A  magistrate  wlio  has  received 
from  an  insolvent  debtor,  a  deed 
of  trust,  fraudulent  in  law  as  to 
creditors,  is  incompetent  to  sit  as  a 
mag'istrate  in  the  discharge  of  the 
debtor  under  the  insolvent  law  of 
Virginia,-  and  the  discharge  so  ob- 
tained is  not  a  discharge  in  due 
course    of  law.   Slacum  v.   Simms, 

363 
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FRAUDS,  STATUTE  OF. 

The  English  statute  of  frauds  re- 
quires the  agreement  to  pay  the 
tiebt  of  another  to  be  in  writing ; 
but  the  statute  of  frauds  in  Virgi- 
nia requires  only  the  promise  to  be 
in  writing.     Violett  v.  Patton,   142 


I 

INJUNCTION. 
See  jurisdiction,  12.  283 

INSOLVENT. 

A  discharge  of  an  insolvent  debtor, 
umler  the  insolvent  law  of  Virgi- 
nia, by  two  magistrates,  (one  of 
whom  was  incompetent  by  reason 
of  interest,)  is  void.  Slacum  v. 
Simins,  363 

INSURANCE. 

1.  See  Citizen,  1,  2.  57.  62 

2.  A   general   policy,  insuring   every 

person  having  an  interest,  and  con- 
taining no  warranty  of  neutrality, 
covers  belligerent  as  well  as  neu- 
tral property.  Hodgson  v.  Marine 
Ins,  Co.  Alex.  100 

3;  It  is  no  defence  for  the  underwri- 
ters, that  payment  of  the  premium 
is  enjoined  by  a  court  of  chancery. 
Id.  ib. 

4.  A  misrepresentation,  not  averred 
to  be  material,  is  no  bar  to  an  ac- 
tion on  the  policy.     Id.  ib. 

5.  A  misrepresentation,   to  have  that 

effect,  must  be  material  to  the 
risk  of  the  voyage.    Id.  .      ib. 

6.  It  is  not  necessary,  in  an  action  of 
covenant  on  a  policy,  that  the  de- 
claration should  aver  that  the 
plaintift'  had  abandoned  to  the  un- 
derwriters.    Id.  id. 

T-  If  the  insurance  be  against  all 
risks,  "  blockaded  ports  and  Hispa- 
niola  excepted"  a  vessel,  sailing 
ignorantly  for  a  blockaded  port,  is 
covered  r.>y  the  policy;  the  excep- 


tion is  not  of  the  port,  but  of  the 
risk  of  capture  for  breaking  the 
blockade.     Yeaton  v.  Fry,  335 

A  vessel,  sailing  ignorantly  for  a 
blockaded  port,  is  not  liable  to 
capture,  under  the  law  of  nations. 
Id.  ib. 

INTEREST. 


See  Admiralty,  5. 


JERSEY,  NEW. 


SeeNe^M  Jersey, 


313 


173 


JOINT  DEBT. 

See  Bankrupt,  1,  2,  4.  34.  289 

JUDGE. 

A  discharge  of  an  insolvent  debtor, 
under  the  laws  of  Virginia,  by  two 
magistrates,  one  of  whom  was  in- 
competent by  reason  of  interest,  is 
void.     Slacum  v.  Sims,  363 

JURISDICTION. 

1.  A  writ  of  error  does  not  lie  from 
the  supreme  court  of  the  United 
States  to  the  district  court  of  the 
United  States  for  the  district  of 
Maine.      United  States  v.  Weeks,     1 

2.  In  an  action  of  trover,  if  the  judg- 
ment below  be  in  favour  of  the  de« 
fondant,  the  value  of  the  matter  in 
dispute  upon  the  writ  of  error  in 
the  supreme  court  of  the  United 
Stales,  is  the  sum  claimed  as  da- 
mages in  the  declaration.  .  Cook  v. 
Woodrow,  13 

3.  A  corporation  aggregate  cannot  li- 

tigate in  the  courts  of  the  United 
States,  unless  in  consequence  of 
the  character  of  the  individuals 
who  compose  the  body  politic ; 
which  character   must  appear  by 
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proper  avermenls  upon  the  record. 
Hope  Ins.  Co.  v.  Boardman,  57 

4.  A  corporation  aggreg'ate  composed 
of  citizens  of  one  state,  may  sue  a 
citizen  of  another  state  in  the  cir- 
cuit court  of  tlie  United  States. 
Bank  of  the  United  States  v.  De- 
veax,  CI 

5.  The  legislature  of  a  state  cannot 
annul  the  judgments,  nor  deter- 
mine the  jurisdiction,  of  the  courts 
of  tl\e  Un'i'eJ  Siutes.  United  States 
V.  Judge  Peters,  115 

6.  The  continental  court  of  appeals,  in 

prize  causes,  had  power  to  revise 
and  correct  the  sentences  of  the 
state  courts  of  admiralty-  Id. 
ib. 
7'  Although  the  claims  of  a  state  may 
be  ultimately  affected  by  the  de- 
cision of  a  cause,  yet  if  the  state 
be  not  necessarily  a  defendant,  the 
courts  of  the  tfnlied  States  are 
bound  to  exercise  jurisdiction.  Id. 
ib. 
8.  The  inferior  court  of  common 
pleas  for  the  county  of  Hunterdon, 
in  the  state  of  New  Jersey,  in 
J\fay,  1779,  had  a  general  juris- 
diction in  all  cases  of  inquisition 
for  treason,  and  its  judgment,  al- 
though erroneous,  was  not  void, 
inasmuch  as  the  court  had  juris- 
diction of  tiie  cause.  Kcmpe's 
Lessee  V.  Kennedy,  173 

S.  The  courts  of  the  United  States  are 
all  of  limited  jurisdiction  ;  and 
their  proceedings  are  erroneous  if 
the  jurisdiction  be  net  shown 
upon  them.     /(/.  ib. 

W.  In  Kentuc'y  it  is  a  good  ground  of 
eauitub'.e  jurisdiction,  that  the  de- 
fendant has  obtained  a  prior  pa- 
tent for  land  to  which  the  com- 
plainant had  the  better  right,  un- 
tier  the  statute  respecting  lands  ; 
and  in  exercising  tb.at  jurisdic- 
tion, the  court  will  decide  in  con- 
formity with  the  settled  principles 
of  a  court  of  chancery.  Bodley  v. 
Taylor,  191 

II.  Time  will  be  given  to  procure  affi- 
davits as  to  the  value  of  the  matter 
in  dispute,  so  as  to  ascertain  the 
jurisdiction.     R^ish  v.  Parker,    287 

lij.  Tlie  clrc\iit  court   has  jurisdiction 
in  a  suit  in  equity  to  stay  procced- 
6 


ings  upon  a  judgment  at  law  be- 
tween the  same  parties,  although 
the  subpcena  be  served  upon 
the  defendant  out  of  the  district  in 
which  the  court  sits.  Logan  v. 
Patrick,  288 

13.  Although  the  plaintiff  be  described 

in  tlie  proceedings  as  an  alien,  yet 
the  defendant  must  be  expressly 
stated  to  be  a  citizen  of  some  one 
of  the  states;  otherwise  the  courts 
of  the  United  States  have  not  juris- 
diction of  the  case.  Hodgson  v. 
Boiverbank,  303 

14,  Tile  trial  of  seizures  under  the 
act  of  the  18th  of  February,  1793, 
•'  for  enrolling  and  licensing  ships 
or  vessels  to  be  employed  in  the 
coasting  trade  and  fisheries,  and 
for  regulating  the  same,"  Is  to  be 
in  the  judicial  district  in  which 
the  seizure  was  made;  without 
regard  to  tlie  district  where  the 
forfeiture  accrued.  Keene  v.  United 
States,  304 

15.  See  British  Treaty,  344 

16.  An  appeal  from  the  district  court 
ofihe  United  States  for  the  dis- 
trict of  Maine,  in  a  case  of  admi- 
ralty jurisdiction,  does  not  He  di' 
rectly  to  tlie  supreme  court  of  the 
United  States,  but  to  the  circuit 
court  for  the  district  of  Massachu- 
setts.    Sloop  Sally  V.  United  States, 

372 
17.  In  all  cases  in  which  the  district 
court  of  Maine  acts  as  a  district 
court,  tile  appeal  is  to  the  circuit 
court  for  the  district  of  Massachu- 
setts.   Jd.  ik 
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KENTUCKY. 

1.  See  Jurisdiction,  10.  191 

2.  Entries  of  la'Hl  in  Kentucky    must 

have  that  reasonable  certainty 
which  would  enable  a  subsequent 
locator,  by  the  exercise  of  a  due 
degree  of  judgment  and  diligence, 
to  locate  his  own  lands  on  the  ad- 
iacent  residuum-  Bodley  v.  Tay- 
'lor,  191 

3.  Distance  upon  a  road  is  to  be  com- 

puted by  the  meanders,  and  not  by 
a  straight  line.     Jd-  ib. 

4.  If  the  entry  be  of  a  settlement    and 
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pre-emption  right  on  the  east  side 
of  a  road,  the  400  acres  allowed 
for  the  settlement  right  must  be 
surveyed  entirely  on  the  east  side 
of  the  road,  and  in  the  form  of  a 
square.      Bodley  v.  Taylor,  192 

5.  The  call  for  the  settlement  right  is 
sufficiently  certain,  but  the  call  for 
the  pre-emption  right  is  too  vague, 
and  must  be  rejected.     Id.         ib. 

6.  A  defendant  in  equity  who  has  ob- 
tained a  patent  for  land  not  inclu- 
ded in  his  entry,  but  covered  by 
the  complainants'  entry,  will  be 
decreed  to  convey  it  to  the  com- 
plainants; but  the  complainants 
will  not  be  required  to  convey  to 
the  defendant  the  land  which 
they  have  obtained  a  patent  for, 
■which  was  covered  by  the  defend- 
ant's entry,  but  which,  by  mistake, 
he  omitted  to  survey.     Id.        ib. 


ed  to  be  surveyed  by  the  warrant 
Jd.  ib. 

10.  The  locator  of  a  warrant,  under 
the  law  of  Virginia,  under- 
takes himself  to  find  K'oaste  and 
unappropriated  land,  and  his  jjntent 
issues  upon  his  own  informaiion  to 
the  government,  and  at  his  own 
risk.  He  cannot  be  considered  as 
a  purchaser  without  notice.  Tay- 
lor v.  Brovin,  236 

11.  The  equity  of  the  prior  locator  ex- 
tends to  the  surplus  land  surveyed, 
as  well  as  to  tiie  quantity  mention- 
ed in  the  warrant.    Id.  ib. 

LAW  OF  NATIONS. 

A  vessel,  sailing  ignorantly  for  a  block- 
aded port,  is  not  liable  to  capture 
under  the  law  of  nations.  Teaton 
r.  Fry,  335 


LIMITATIONS. 


LANDS. 

1.  See  Deeds,  1,  2,  3,  4.  22.  154 

3.  Lands  included  in  the  Zanewlle 
district  in  the  state  of  Ohio,  by  the 
act  of  the  3d  of  March,  1803,  could 
not,  after  that  date,  be  sold  at  the 
Marietta  land-office.  Matthews  v. 
Zone,  92 

3.  See  Kentudy,  2,  3,  4,  5,  6.  191 

4.  See  Evidence,  3.  262 

5.  See  Equity,  4,  5,  6,  7,  8,  9,  10.  262 

6.  The  certificate  of  survey  is  suffi- 
cient evidence  that  the  warrant 
was  in  the  hands  of  the  surveyor. 
Taylorv.  Broivn,  234 

7.  That  clause  of  the  land  law  of  Vir. 
ginia,  which  requires  the  survey 
to  be  recorded  within  two  months 
after  it  was  made,  is  merely  di- 
rectory to  the  surveyor  ;  and  his  ne- 
glect to  record  it  does  not  invali- 
date  the  survey.     Id.  235 

8.  It  is  not  necessary  that  the  deputy 
surveyor  who  made  the  survey, 
should  make  out  the  plat  and  cer- 
tify it.  It  may  be  done  from  his 
notes  by  the  principal  surveyor.  Id. 

ib. 

9.  A  survey  is  not  void  because  it  in- 
cludes more  land  tlian  was  direct- 


1.  See  Jccoz/n^  1,  2,  3,4.  15 

2.  Five  years' adverse  possession  of  a 

slave,  in  Virginia,  gives  a  good  ti- 
tle upon  which  trespass  may  be 
maintained.      BrcrA  v.   Chapman, 

M 

MAGISTRATE. 

See  Judge,  365 

MAINE. 
See  yurisdictio7i,  1.  16,  17,         1.3r3 

MARRIAGE  SETTLEMENT. 
See  Leeds,  3,  4.  154 

MANDAMUS. 

A  mandamus  will  go  to  a  cTistrKit 
judge  to  cause  his  sentence  to  be 
executed,  although  a  state  legisla- 
ture should  declare  that  sentence 
void.  United  States  v.  Judge  Fe- 
tters, 115 
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MISREPRESENTATION. 
See  Intui'ance,  4,  5. 

N 

NEW  JERSEY. 
See  Jurisdiction,  8. 

NEW  TRIAL. 

See  Error,  2.  6,  7.  11.  187. : 

NONSUIT. 
See  Error,  7. 

o 


100 


173 


OHIO. 


See  Zaneville, 


180 


92 


I'AYMENT. 

Upon  the  plea  of  payment  to  an  action 
of  debt  upon  a  bond  for  the  pay. 
ment  of  oOO  dolhirs,  evidence  may 
be  received  of  the  payment  of  a 
smaller  sum,  with  an  acknowledg- 
ment by  the  plainliflT,  that  it  was  in 
full  of  all  demands  ;  and  from  sucIj 
evidence,  if  uncontradicted,  the 
jury  ought  to  infer  payment  of  the 
whole.     Henderson  v.  Moore,       11 


PENNSYLVANIA. 

See  Deeds,  1,  2. 


22 


PERFORMANCE,  SPECIF.IC. 

See  Equity,  9,  10.  262 

PLEADING. 

1.  See  Payment,  11 

2.  See  Pleiie  Aaministra'sit,  19 

3.  See  Oyer,  257 

4.  See  Uemurrer,  2.  257 


OYER. 

The  want  of  oyer  of  the  condition  of  a 
bond,  in  a  plea  of  performance,  is 
fatal.     United  States  v.  Arthur,  257 


PLENE  ADMINISTRAVIT. 

Upon  the  issue  of  plene  administravit, 
the  juiy  must  find  specially  the 
amount  of  assets  in  the  hands  of 
the  executor,  otherwise  the  court 
cannot  render  judg-ment  upon  the 
verdict.     Fairfax  v.  Fairfax,       19 


PARTNERS. 

1.  An  assignment  by  one  partner,  In 
the  name  of  the  copartnership,  of 
the  partnership  effects  and  credits, 
is  valid.     Harrison  v.  Sterry,       239 

2.  Under  a  separate  commission  of 
bankruptcy  ag-ainst  one  partner, 
only  his  interest  in  the  joint  effects 
passes.    Id.  ii>- 


PATENT. 

1»  See  Equity,  5,  6. 

2.  See  Jurisdiction,  10- 

3.  See  Kentucky,  6. 


234 
191 
192 


POSSESSION. 

1.  See  Limitation,  2. 
.2.  See  Fraud,  3. 

PRACTICE. 

1.  See  Error,  1. 

2.  See  Alexandria,  3. 

3.  See  Error,  2. 

4.  See  Jurisdiction,  2- 

5.  See  Plene  Adviinistravii, 

6.  See  Citation,  1. 

7.  See  Insurance,  6. 
8-  See  Deposition,  1. 
9.  See  Error,  6. 

10.  See.O;er, 
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1 

2 

11 

13 

19 

19 

100 

187 

1S7 
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11.  See  Demurrer,  1,  2. 

IS.  257 

12.  See  Error,  7. 

280 

13.   See  yurisdiction,  11. 

287 

14.  See  Error,  8. 

289 

15.  See  Admiralty,  4,  5. 

313 

1«.  See  Citation,  2. 

321 

PROBABLE  CAUSE. 
See  Duties,  3.  311 

PROMISSORY  NOTES. 

1.  See  Bank  of  Alexandria,  1,  2.    45.  49 

2.  See  Endorsement, 

3.  See  Accomtnodation. 

4.  See  Consideration. 
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E  3C.  385 

STATE. 
See  yurisdiction,  3.  H5 

STATUTES. 
See  Constructian  of  Statutes.  22 

SUBSCRIBING  WITNESS. 
See  Evidence,  1.  13 

SURVEY. 

1.  See  Er/uity,  4,  5,  6.  234 

2,  Se«  Lands,  6,  7,  8,  9,  10,  11.      234 

w 

T 


REVENUE. 

1.  See  Copper.  284 

2.  See  yurisdiction,  14.  304 

3.  See  Z>Mfie*,  2,  3,  4,  5  311.  368 


SALT. 
See  Duties,  5.  368 

SEIZURE. 

1.  See  yurisdiction,  14.  304 

2.  See  Du^ie*,  3.  311 

SENTENCE. 
See  Admiralty,  1,  3,  3.  281 

SET-OFF. 
See  Bankrupt,  1.  34 

SLAVE. 

1.  See  Lim,itation,  2.  358 

3.  See  Fraud,  3.  362 

SPECIFIC  PERFORMANCE. 

See  Equitjf,  9,  l«.  262 

Vol.  V.  .>  c 


TAXES. 

See  Alexandria.  1 

TREASON. 

See  yurisdiction,  8.  l^S 

•    TRESPASS. 

Five  years'  adverse  possession  of  u 
slave  ill  Viri^inia,  gives  a  good  title 
upon  which  trespass  may  be  main- 
tained.    Breiit  V.  Cliapman,       358 

TRIAL. 

See  Bank  of  Alexandria,  1.  45 

TRIAL,  NEW. 

See  Error,  2.  6,  7.  11.  187 

u 

UNITED  STATES. 

In  the  distribution  of  a  bankrupt's  ef- 
fects in  this  country,  the  United 
Stales  are  entitled  to  a  prefercnct, 
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although  the  debt  was  contracted 
by  u  t"  rt  ig-iier  in  a  f'jieif^n  coimlry  ; 
aiui  alttit  uj^h  the  United  Mates 
had  proved  llieir  debt  undir  llie 
commission  of  baiikiUj)t(y,  and  bad 
▼oteil  lor  an  assijjiice.  Harrison  v 
Sttrrj,  289 


3.    See  Deeds,  3,  4-  1*4 

4    See  Equity,  4.  5,  6,  7.  234 

5.  See  Lands,  6,  7,  8,  9,  10,  U.      234 

6.  See  Trespass.  358 
7  See  Fraud,  3.  361 
8-  ^ttt  Insolvent.  S6S 

w 


VENDOR. 

See  Equity,  9,  10.  262 

VERDICT. 
See  Plene  Administravit-  19 

VESSELS. 
See  jurisdiction,  14-  304 

VIRGINIA. 

1    See  Bank  of  Alexandria,  2.  49 

2.  See  Endonement,  2,  3,  4,  5,  6, 
7.  9.  11. 


WARRANTY. 

See  Insurance,  2.  10 

WITNESS. 
See  Eviaenci,  1.  13 

z 

ZANEVILLE. 

The  lands  included  within  the  Zone- 
ville  district,  by  the  aci  of  the  3d 
of  March,  1803,  could  not,  after 
that  date,  be  sold  at  the  Marietta 
land-office.     Matthe-usv.Zane,  93 


END  OF  THE  FIFTH  VOLUME. 
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